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Certificate of Clerk of Lower Court,

United States of America, ^

Territory of Alaska, >

Third Judicial Division,—ss. ^

I, Edward J. Stier, clerk of the District Court, Ter-

ritory of Alaska, Third Division, do herebj^ certif}' that

the followino- paj^es, numbered from 1 to 164, inclusive,

constitute a full true and correct copy, and the whole

thereof, of the pleadings, exhibits, depositions, orders,

opinions, stipulations, journal entries, judgments or de-

crees, bill of exceptions, and all other papers considered

by the Court, and constituting the record on appeal as

expressly stipulated by the counsel for both plaintiff

and defendant in the case docketed as number 341 in

this court and entitled: F. G. Lange vs. C. J. Robinson

et al.

As a part of said record there is also transmitted the

original citation in the above-entitled cause.

The cost of preparing this record was f76.40, and the

same has been paid to the clerk of this court by the

plaintiff.



2 /'. (! LaiKjc vs.

Ill uiiiirss w luMcol', 1 havt' licri'imto set my hand aud

anixr.l ilu' seal of this Court, tlus 23d day of September,

A. I). 11H)5.

[Seal] EDWAKD J. STIEK,

I'h'i-k (»r the District Court, Territory of Alaska, Third

Division.

By ,

Deputy Clerk.

Certificate by Clerk of Lower Court.

I\ (}. LAXCrE,

vs.vs.

\ J. T^OBINSON, et al.
J

I, Edward J. Stiei', elerk of the District Court, Ter-

ritory of Alaska, Third Division, do hereby certif}^ that

(hiriiiii tl.c jjendency of this court of the above-entitled

cause, i. e., on ^larcli :n, 190v"), A. K. Heilig ceased to be

the clerk of this court. Also I do certify that during

the i)en<leucy of said action, by an order of the Judge

of tliis court, made in February, 1905, and entered on

the journal of this court at Valdez, Alaska, the title of

this court was changed to be, and now is, "District Court

for the TeiTitory of Alaska, Third Division."

In witness where(>f, I have hereunto set my hand and

affixed the scjil of this Ck)urt, at Fairbanks, Alaska, this

2.3d day (^f September, A. D. 1905.

[Seal] ED'WAED J. STIER,

C^erk of the District Cburt, Territory of Alaska, Third

Division.



C. J. Robinson et al.

In the District Court for the Territori/ of Alaska, Third

Division.

F. G. LANGE,
Oomplainfant

vs.

No. 341.

O. J. ROBINSON, A. W. ROBINSON

W. T. EWINCJ, JOHN SARGENT^

WILLIAM MePHEE, BEN R. EV-

ERETT, W. J. RILEY, ARTHLTR

McNEERi and FRED ANDRAK,
Respondents.

Stipulation for Printing Record.

It is lierebv stipulated by and between the complain-

ant and the respondents that the transcript of the rec-

ord on appeal in this cause for transmission to the clerk

of the Circuit Court of Appeals for the Ninth Circuit

shall consist of the following papers:

The complaint, tlie answer, the reply and the appear-

ance of the respondent Fred Andrak, the motion for a

new trial, and the order denyino- the same, the judjiinent

and decree of the Court, the petition for appeal, the or-

der allowino- appeal, the bond on appeal, tlie citation on

appeal, and admission of service thereof, the order ex-

tending' the time for transmitting" the record, and the
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bill t»r i'x«t'i»ti(iiis, and llic stipulation for printing the

rtH-oril.

OARR & NYE,

Attorneys for Complainant.

McGinn & sullivan,

Attorneys for l^'spon(lonts, C J. Robinson, A. W. Robin-

son, W. T. Ewing, Jolni Sargent, William McPliee,

Ben n. Everett, W. J. Riley, Arthur :McNeer.

HEILIG & TOZIER,

Attorneys for Respondent, Fred Andrak.

[Endorsed]: No. 341. District Court, 3d Division,

Territory of Alaska. F. C. Dange vs. C. J. Robinson, et

al. Stipulation. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Sep. IG, 1905. E. J. Stier,

Clerk, (\irr vK: Nye, Attys. for Pltfts. Fairbanks.



C. J. Robinson et al.

In tJw District Court for the Territory of Alaska, Third

Division.

G. F. LANGE,
Complainant

\

vs.

C. J. ROBINSON, A. W. EOBINSON,

W. T. EWING, JOHN SAEGENT, /
'^^- ^'^^^

WILLIAM McPHEE, BEN R. EV-

ERETT, W. J. RILEY, ARTHUR Mc-

' NEER and FRED ANDRAK,
Respondents. /

Notice to Clerk to Prepare Transcript.

To the Clerk of the Above-entitled Court:

You will please prepare and forward forthwith to the

clerk of the Circuit Court of Appeals for the Ninth Cir-

cuit, a transcript of tlie records in this cause, for use

on appeal, consisting" of the following- papers:

The complaint, the answer, the reply, and the lappear-

ance of the respondent Fred Andrak, tlie motion for a

new trial and the order denying the same, the judgment

and decree of the Court, the petition for appeal, the or-

der allowing an appeal, the bond on appeal, the citation

oniappeal and admission of service thereof, the order ex-

tending the time for transmitting the record, and the

bill of exceptions, and the stipulation for printing the

record,

CARR & NY^E,

Attorneys for Complainants.



6 /•'. a. JAfH(]C vs.

\VA\i\orsoi]]: X.». ;U1. DistricI ("oiirt, 3cl Division,

Tcniton of Alaska. I\ (J. l.an.i'c^ vs. (\ J. Kobinsou, et

a I. Not let' !« (Icrk of the Com t to Prepare Transcript.

Fil«Ml ill tiie r. S. District. Court, District of Alaska, 3d

Division. Sep. 1(1, 1005. E. J. Stier, Clerk. Carr & Nye,

At I vs. for IMtfTs. Fairltanks.

/// the Dislricl Court for flic Tcrriiori/ Of Alaska, Third

Division.

V. (}. LAXGE,
Complainant, ,

vs.

C. J. ROBIXSON, A. W. IIOBIXSOX,!

W. T. EWINO, JOHN SARGENT,/ No. 311.

AVILLIAM ^[cPHEEi, BEN R. EV !

ERETT, W. J. RILEY, ARTHUR ^Slv-

NEER and FRED ANDRAK,
Respondents.;

Stipulation for Printing Record.

It is hereby stipulated by and between the com-

plainant and the respondents that in the printing- of the

record herein for the consideration of the Circuit Court

of Appeals for tlie Ninth Circuit on the hearino- of the

appeal of this cause, the title in full of the court and

cause shall be omitted, except on the first page of said
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printed record, and that in place and stead of the title

in full shall be inserted the words: "Title of Court and

Ca.use."

OARRi & NYE,

^McGINX & SULLIVAN,

Attorneys for Respondents, C J. Robinson, A. W. Rob-

inson, W. T. E'wing, John Sargent, AVilliam MePhee,

Ben R. Evei'ett, W. J. Riley, Arthur McNeer.

HEILIG & TOZIER,

Attornej's for Respondent, Fred Audrak.

[Endorsed] : No. 341. District Court, 3d Division,

Territory of Alaska. F. G. Lange vs. C. J. Robinson et

al. Stipulation for Printing the Record. Filed in the

U. S. District Court, District of Alaska, 3d Division.

Sep. 16, imo. E. J. Stier, Clerk. Carr & Nye, Attys.

for Pltff.



8 F. n. Langc vs.

Ill l/t( JUslricI Coin-/ for the '/'('rrilori/ of Alaska^ Third

l>irisio)i.

V. (J. LAN(JE,

Plaintiff

vs.

No. 341.
c. j. iiorixsox, a. w. ijobinson.

^^^ t. kwin(i, jopix sargent /

WILLIAM McPHEE, BEN R. EV-

i

EKETT, W. J. RILEY, ARTHUR \

McXEER, aud FRED ANDRAK, I

Defendants.'

Complaint.

The plaintiff, for cause of action against the defend-

ants and ea<h of them, alleiges:

L

That he is the owner, and in the actual possession, and

entitled to the possession, of all of those certain placer

mining- claims, being placer claims numbered 10, 11, 12,

13, 11, 15, 16 and 17 Below Discovery on Cl'ipple Creek„

in the Fairbanks Mining and Recording: District in the

Ten*itory of Alaska. That each of said claims is 660

feet in width by 1320 feet in depth, and that there is in-

cluded within the exterior boundaries of each of said

placer mining claims twenty acres of land and no more.

II.

That the plaintiff is the owner in fee of the said prem-

ises as to all persons save and except the United States
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of America; and the said defendants claim an estate or

interest in said property and in the whole thereof, ad-

verse to the plaintiff.

III.

That the claim of the said defendants is without any

right whatever, and the said defendants have not any es-

tate, right, title or interest whatever in said lands or

premises or any part thereof.

Wherefore, the plaintiff prays that the defendants and

each of them, may be i^eqnired to set forth the nature

of their claims, and that all adverse claims of the de-

fendants may be determined by a decree of this Court,

and that by said decree it shall be declared and ad-

judged that the defendants luave not estate or interest

whatever in or to said lands or premises or any part

thereof, and that the plaintiff is the ow'ner and en-

titled to the possession of the same; (2) that the de-

fendants be forever enjoined and debarred from assert-

ing any claim whatever in or to said land and premises

or any part thereof, adverse to the plaintiff'; and for

Kuch other relief as to this Court may seem just and

equitable in the premises, and that he recover his costs

and disbursements herein.

CARE & NYE,

Attorneys for Plaintiff.

District of Alaska,

Fairbanks Precinct,—ss.

I, F. G. Liauge, being first duly sworn on oath, depose

and say: That I am the plaintiff named in the foregoing
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(•(.iii|>I;iiiit ; tli;ii I liiiv*- liciird the said complaint read,

and know the conlciits thereof, and that T believe the

same to be true.

1\ G. DANOE.

Subscribed and sworn to before me the 19th June,

lOOG.

[Seal] JEREMIAH COUSBY,

Notary Public in and foa- the District of Alaska.

fEndorse<l]: No. ;i41. In the District (^ourt of the

'I'erriton- of Alaska, Third Division. F. (x. Laug-e, Plain-

tilV, vs. (\ .T. Kobins(»u, W. T, E'win"- et al., Defendants.

Coniphnut. I'iled in the V. S. District Court, District

of Alaska, :M Division. Jun. 20, 1905. E. J. Stier,

Clerk. Ciirr «S: Xye, Attorneys for Plaintiff, Fairbanks,

Alaska.

[Title of Court and (\uise.]

Answer.

Comes now tlie above-named defendants and answer-

in<^- the C(miplaint of plaintiffs on file herein:

I.

Deny each and every allegation, matter and thing

contained in paragraph one of plaintiff's complaint and

each and every part thereof.

II.

Denies each and every allegation matter and thing

contained in paragraph 2 of plaintiff's complaint, and
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each and every part and the whole thereof, save and ex-

cept that these defendants admit that they claim an

estate or interest in said property iu the complaint de-

scribed, and the whole thereof, adverse to the plaintifl;.

III.

Denies each and every allegation, matter and thing,

contained in paraigragh 3 of plaintiff's complaint, and

eiach and every part and the whole thereof.

And the defendants for a further, separate and af-

firmative defense, allege:

I.

That they are now and for a long time hitherto have

been the owners in fee iu joossession, and entitled to

the possession, of those certain placer mining claims

known as tlie Paragon group and the Hop Pickers group,

situated on Cripple Creek in the Fairbanks Mining and

Recording District, Territory of Alaska, Avhichj said

groups include within their boundaries, all of said prop-

erty mentioned and described in paragraph I, of plain-

tiff's complaint.

Wherefore, the defendants demand judgment against

the plaintiff, that they be declared the owners and en-

titled to the possession (5f the property herein described,

and that their title to said premises be quieted, and that

the plaintiff be adjud«Ted to have no right, title or in-

terest in and to the property described in his complaint,

and that these defendants recover from the plaintiff

their costs and disbursements herein, and have such
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otUrv and flirt licr ivlU'f as uuiv sooiii just aud equitable

ill 1 Im' jn-cinises.

McGINN & SULLIVAN,

Attorueys for Defendants.

[Kudors.Ml]: No. ;U1. In the District Court, Third

Division, Territory (f Alaska. V. G. Lan.i»e, Plaintiff,

vs. C. J. Kobinson et al.. Defendants. Answer. Filed

in the District Court, District of Alasiva, 3d Division.

July 27, 1005. K. J. ^tier, (^^erk. Mi'Ginn & Sullivan,

Attys. for Defs. Fairbanks, Alaska.

[Title of Court and Cause.]

Reply.

Comes now the plaintiff and for a reply to the further,

separate and aflfirmative defense pleaded in the answer

of the defendants herein says:

He denies each and every allegation made, stated or

contained in said further, separate and affinnative de-

fease.

Wherefore, plaintiff prays as in his complaint.

CARR & NYE,

Attorneys for Plaintiff.

United States of America,

Territory of Alaska,

Precinct of Fairbanks,—ss.

F. G. Lange, being first duly sworn, on his oath de-

poses and says: That he is the plaintiff in the above-en-

titled action; that he has read the foregoing reply,
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knows the contents thereof and believes the same to be

true.

F. G. LANGE.

Subscribed and sworn to before me this 13th day of

September, 1905.

[Seal] ROY V. NYE,

Notary Public for Alaska.

[Endorsed]: No. 311. F. G. Lange vs. O. J. Robinson,

A. W. Robinson and W. T. Ewing. Filed in the U. S.

District Court, District of Alaska, 3d Division. Sep.

14, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Appearance of Fred Andrak.

Comes now the defendant, Fred Andrak, and hereby

enters his general appearance herein, and demands that

service of all papers filed herein be made upon his at-

torneys, Heilig & Tozier, at their offices at the town of

Fairbanks, Alaska.

Dated at Fairbanks, Alaska, this 5th day of Septem-

ber, 1905.

FRED ANDRAK.

By HEILIG & TOZIER,

His Attorneys.

Service of the foregoing appearance hereby admitted

this 5th day of September, 1905.

CARR & nye;,

Attorneys for Plaintiff.
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[EmlorscdJ: No. 341. District Court, 3d Division, Ter-

ritory of Alaska. F. (\ Lange, vs. C. J. Robinson et al.

Ai>i>earance. Filed in the U. 8. District Court, District

..f Alaska, 3d Division. Sep. 14, 1905. E. J. Stier,

Clerk. Carr & Nye, Attys. for Pltff.

[Title of Court and CaUvSe.]

Judgment.

This cause came on duly and regularly foi' trial in

open court on this 13th day of September, 1005; the

plaintifif appeared in person and with his attorneys, Carr

& Nye. and the defendants C. J. Robinson, A. W. Robin-

son, W. T. Ewing, John Sargent, William McPhee, Ben

R. Everett. ^^^ J. Riley and Arthur McNeer appeared in

person and with their attorneys, McGinn & Sullivan.

Evidence was introduced by and in behalf of the plain-

tiff, and at the close of the plaintiff's evidence, and after

the plaintiff had rested his case, the said defendants

by their attorneys moved that this action be dismissed,

for the reason that the plaintiff had failed to prove a

valid mineral location of any of the property described

in the plaintiff's complaint. After hearing argument of

the respective counsel, the Court granted the said mo-

tion, to which action on the part of the Court the plain-

tiff duly excepted, and his exceptions were allowed.

Thereafter the defendants moved for judgment of dis-

missal of this action, which motion was gi'anted. To the

action of the Court in allowing said motion plaintiff

duly excepted, and his exceptions was allowed.
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Wher^ifore, by reason of tlie law and the facts, it is

by the Court here and now considered, ordered and ad-

judged, that for failure of proof this action be, and the

same is hereby, dismissed without prejudice against the

plaintiff of any kind whatsoever, and that the defend-

ants recover of and from the plaintiff their costs and dis-

bursements herein to be taxed.

Dated at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

JAMES WICKERSHAM,
Judge.

To the ruling of the Court, granting the defendants'

motion to dismiss the action, and the defendant's

motion for judgment of dismissal, and to the granting

and entering judgment of dismissal of this action, plain-

tiff duly excepted, and his exceptions were and are

hereby expressly allowed.

Dated at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

JAMES WICKERSHAM,
Judge.

Entered in Court Journal No. 4, at page 157.

[Endorsed]: No. 341. District Court, Sd Division,

District of Alaska. F. C. Lange vs. C. J. Robinson, et

al. Judgment. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Sep. 14, 1905. E. J. Stier,

Clerk. Carr & Nye, Attys. for Pltff.



k; F. G. Lanfic vs.

[Titleof Court and raiise.]

Motion for New Trial.

Tomos now tlio plaintiff in the above-entitled action

aiKl moves the Court to set aside the decision of the

Court rendered lierein, dismissinj]: without prejudice the

•above-entitled action, and to grant a new trial of this

action, for the following: causes materiall}^ affecting the

substantial rights of the plaintiff in this, to wit:

I.

Insufficiency of the evidence to justify the decision of

the Court, and that the said decision is against law in

ihis, to wit:

That the evidence of the plaintiff showed that the

plaintiff and his grantors went into the possession of

all of the projKTty described in his complaint prior to

the cGmmencement of this action, while the same was

unoccupied and unappropriated public mineral lands of

the United States, and made valid placer mining loca-

tions upon said lands, as particularly set out in his com-

plaint, and marked the boundaries of each and all of

said mining claims with substantial and lawful stakes

so that the boundaries thereof could be easily and read-

ily traced, and within ninety days thereafter filed suffi-

cient and legal notices of said locations in the manner

and form prescribed by law, in the office of the Recorder

of the Fairbanks Mining and Recording District, and

that the plaintiff, and his grantors, at the time of locat-

ing the said mining claims, and prior to any claim of
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right to said mining claims, or any part thereof by any

defendant herein, made lawful and sufficient discoveries

of gold upon and within the exterior boundaries of each

of said mining claims, and at all times since making

said locations, and since said discoveries, the plaintiff

and his gTantors have been continuously in the actual

and peaceable possession of each and all of said mining

claims, mining and working the same.

II.

Error in law occurring at the trial and excepted to by

the plaintiff in this, to wit: The Court erred in not find-

ing that the plaintiff was the owner of, and in the pos-

session, and entitled to the possession of each and all

of said placer mining claims, and as against all of the

defendants and as against everyone excepting the United

States, by virtue of said mining locations above men-

tioned. And the Court erred in dismissing the said ac-

tion and in not rendering judgment in favor of the plain-

tiff and against all of the defendants, of all of the is-

sues, by reason of the undisputed evidence of the plain-

tiff and his witnesses, showing plaintiff to be the owner

of, and in the possession of, and entitled to the posses-

sion of each and all of said mining claims by reason of

the location thereof as hereinabove particularly set out.

Dated at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

OARR & NYE,

Attorneys for Plaintiff.
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Service of the foregoing iiK^tion for a new trial ad-

mitted this 14th day of September, A. D. 1905.

McGINN & SULLIVAN,

Auorueys for (,'. J. Kobinson, A. W. Robinson, W. T.

Ewing, John Sargent, William McPhee, Ben R.

Everett, W. J. Riley and Arthur McNeer.

HEILIG & TOZIER,

Attorneys for the Defendant Fred Andrak.

[Endorsed]: No. 341. District Court, 3d Division, Ter-

ritory of Alaska. F. C. I^nge, vs. C. J. Robinson, et al.

^lotion for New Trial. Filed in the U. S. District Court,

District of Alaska, 3d Division, Sep. 14, 1905. E. J.

Stier, Clerk. Carr & Nye, Attys. for Pltff.

[Title of Court and Cause.]

Order Denying Motion for New Trial.

This cause came on regularly to be heard in open court

on this 14th day of September, 1905, on motion of the

plaintiff for a new trial. Plaintiff appeared in person

and with his attorneys, Carr and Nye, and the defend-

ants, C. J. Kobinson, A. W. Robinson, W. T. E^ing,

John Sargent, William McPhee, Ben R. Everett, W. J.

Riley and Arthur :McNeer appeared in person and with

their attorne^^s, McGinn & Sullivan, and the defendant

Fred Andrak appeared in person and with his attor-

neys, Heilig & Tozier. After hearing argument of the

respective counsel, and being fully advised in tbe prem-

ises.
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it is by the Court here and now ordered, that the said

motion for a new trial be, and the same is hereby, de-

nied.

Dated at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

JAMES WICKEESHAM,
Judge.

To the order of the Court denying his motion for a new

trial, the plaintiff excepted, and his exceptions were and

are hereby allowed.

Dated at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1Q€5.

JAMES WICKEESHAM,
Judge.

Entered in Court Journal No. 4, at page 157.

[Endorsed]: No. 341. District Court, 3d Division, Ter-

ritory of Alaska. F. C. Lange, vs. C. J. Robinson, et al.

Order Denying Motion for New Trial. Filed in the U.

S. District Court, District of Alaska. 3d Division. Sep.

14, 1905. E. J. Stier, Clerk. Carr & Nye, Attys. for

Pltffs., Fairbanks.
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[Title of {\mv\ ;ni<l ('iinsc.
|

Petition for Allowance of Appeal and Bond on Appeal.

To tlio llonorablo JAMES WICKEKSHAM, Jndo-e of tho

sjiid Court:

The above-named plaintiff and complainant, conceivng

himself ajff^-ieved by the ordei", judgment and decree

made and entered in the above-entitled cause on the 14't;li

day of September, A. D. 1905, wherein and whereby it

was ordered that the motion of defendants that the

cause be dismissed, was granted, and wherein and where-

by it was adjudged and decreed, that the plaintiff's com-

plaint and this cause be dismissed without prejudice,

and that the defendants (now respondents) have judg-

ment against the plaintiff (now complainant) for the

costs and disbursements of the suit, amounting to the

sum of one 25/100 dollars, (|1.25/100), does hereby ap-

peal from the said order, judgment and decree of Sep-

tember 14th, 1905, to the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco, Cali-

fornia, for the reasons specified in the assignment of

errors filed herein, and he prays that this appeal may be

allowed, and that a transcript of the record, papers,

stipulations and proceedings upon which said order and

decree was made, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, and tliat the Judge of this Court fix tlie amount

of bond upon such appeal.

CARR & NYE,

Solicitors of Complainant.
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Due and timely service of the foregoing petition for

allowance of appeal and bond on appeal hereby acknowl-

edged this 14th day of September, A. D. 1905.

McGINN & SULLIVAN,

Attorneys for the Defendants, C. J. Robinson, A. W.

Robinson, W. T. Ewing, John Sargent, William Mc-

Pheee, Ben R. Everett, W. J. Riley and Arthur Mc-

Neer. HEILIG & TOZIER,

Attorneys for the Defendant Fred Andrak.

No. 341. District Court, 3d Division, Territory of

Alaska. F. C Lange vs. C. J. Robinson, et al. Petition

for Allowance of Appeal and Bond on Appeal. Filed in

the U. S. District Court, District of Alaska, 3d Division.

Sep. 14, 1905. E. J. Stier, Clerk. Carr & Nye, Attys.

for Pltfe., Fairbanks.

At a stated term, to wit, the special July, A. D. 1905 term

of the District Court for the Territoi^ and District

of Alaska, for the Third Division, held at the court-

room in the Town of Fairbanks, Alaska, on the 14th

day of September, A. D. 1905. Present : The Honor-

able JAMES WICKERSHAM, Judge of the said

court, sitting in equity.

[Title of Court and Cause.]

Order Allowing Appeal and Fixing Bond.

On motion of E. M. Carr, Esq., solicitor, and of counsel

for complainant F. G. Lange;

It is ordered that an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from the
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jiul^ineiit (lisiniHsinp: this action heretofore filed and en-

teriMl hei*<Mn, ho, and tlie same is hereby allowed, and that

a certified trans4-ri[)t of the record, testimony, exhibits,

stipnlationM and all proceedinj>s herein be forthwith

transmittetl to Bald United States Circuit Court of Ap-

peals for llie Ninth Circuit.

It is further ordered that the bond on appeal be fixed

at the sum of five hundred dollars (.|500.00) the same to

act as a bond for costs and damages on appeal.

Dated at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

JAMES WICKERSHAM,
Judge.

Due arid timely service of the foregoing order allowing

appeal and fixing bond acknowledged this 14th day of

Sei)tember, A. D. 1905.

McGINN & SULLIVAN,
Attorneys for the Defendants C. J. Robinson, A. W. Rob-

inson, W. T. Ewing, John Sargent, William McPhee,

Ben R. Everett, ^^^ J. Riley and Arthur McNeer.

HEILIG & TOZIER,

Attorneys for the Defendant Fred Andrak.

Entered in Court Journal, No. 4, at page 158.

[Endorsed] : No. 341. District Court, 3d Division,

District of Alaska. F. G. Lange vs. C. J. Robinson et al.

Order Allowing Appeal and Fixing Bond. Filed in the

U. S. District Court, District of Alaska, 3d Division.

Sep. 14, 1905. E. J. Stier, Clerk. Carr & Nye, Attys.

for Pltff. Fairbanks.
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[Title of Court aiid Cause.]

Bond on Appeal.

Know all men by these presents, that we, F. G. Lange,

as principal, and Theodore Witte and W. H. Parsons, all

of the town of Fairbanks, Alaska, are held and firmly

bound unto C. J. Robinson, A. W. Robinson, W. T. Ewing,

John Sargent, William MePhee, Ben R. Everett, W. J.

Riley, Arthur McNeer and Fred Andrak, the defendants

in the above-entitled action in the full and just sum of

five hundred dollars (|500.00) to be paid to the said de-

fendants, their executors, administrators or assigns, for

which fjayment well and truly to be made, we bind our-

selves, and each of our heirs, executors, and administra-

tors jointly and severally firmly by these presents.

Sealed with our seals and dated this 14th day of Sep-

tember, A. D. 1905.

^Miereas, lately at a session of the District Court of the

Territory and District of Alaska, Third Division, being

the special July, 1905, term of said court, in a suit pend-

ing in said court l^tween the above-bounden principal

F. G. Lange, plaintiff (now complainant), and the above-

named obligees, C. J. Robinson, A. W. Robinson, W. T.

Ewing, John Sargent, William McPhee, Ben R. Everett,

W. J. Riley, Arthur McNeer and Fred Andrak, defend-

ants, now respondents, a judgment and decree was ren-

dered against the said F. G. Lange, and the said F. G.

Lange having obtained from the said court an order al-

lowing an api^eal to the United States Circuit Court of

Appeals for the Ninth Circuit, sitting in San Francisco,
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California, to rcvcrsi' the said judgment and decree in the

aforesjiid suit, and a citation directed to the said defend-

Miits, now resyKindents, is about to be issued, citing and

jidiMonishing tlicin to be, and apj^ear at the United States

(^ircuit (^ourt of Appeals for the Ninth Circuit, to be

holden at San Francisco, Califoraia;

Now, the condition of the above obligation is such, that

if the said F. G. Lange shall prosecute his said appeal to

effect and shall answer all damages and costs that may be

awarded against him, if he fails to make his plea good,

then the above obligation is to Ix' void; otliei*^'ise to re-

main in full force and virtue.

F. G. LANGE, [Seal]

F. G. LANGE, [Seal]

Principal.

By E. M. CARR,

His Attorney.

TH. WITTE, [Seal]

Surety.

W.H. PARSONS, [Seal]

Surety.

Territory of Alaska,

Fairbanks Precinct,—ss.

Theodore \Mtt« and W. H. Pai-sons, being first duly

sworu, each for himself, ou his oath deposes and says:

1 am a resident of the Third Division of the Territory of

Alaska, and am not a counsel or attorney at law, marshal,

clerk of any court or other officer of any court, and am
Avorth the sum of five hundred dollars (|500.00) exclusive
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of property exempt from execution and over and above all

just debts and liabilities.

TH. WITTE.

W. H. PARSONS,

Subscribed and sworn to before me this 14tli day of

September, 1905.

[Seal] E. M. OARR,

Commissioner Fairbanks Precinct, Alaska.

Sufficiency of sureties on the foregoing- bond approved

this 14th day of September, A. D. 1905.

JAMES WICKERSHAM,
Judge.

[Endorsed] : No. 341. District Court, 3d Division,

Territory of Alaska. F. G. Lange, vs. C. J. Robinson etal.

Bond on Appeal. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Sept. 14, 1905. E. J. Stier,

Clerk. Carr & Nye, Attys. for Plttf. Fairbanks.

[Title of Court and Cause.]

Citation.

UNITED STATES OF AMERICA.
The President of the United States, to C. J. Robinson, A.

W. Robinson, W. T. Ewing, John Sargent, William

McPhee, Ben R. Everett, W. J. Riley, Arthur McNeer

and Fred Andrak

:

You, and each of you, are hereby cited and admonished

to be and appear at the United States Circuit Court of

Appeals for the Ninth Circuit, to be holden at the city of
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San Francrsro, in tlic State of California, within thirty

(lavs fntiii ilic da((' of (his writ pursuant to an order al-

h>wing an app'al entered in the clerk's office of the Dis-

trict Court for ihe TeiTitorj and District of Alaska, in

that certain action, nunihered 341, in which F. G, Lanjje,

is i)laintitt', complainant and appellant, and you are de-

fcndantH, respondents and ap])ellees, to show cause, if

any there be, why the judj^nient and decree in the said

District (^ourt of the said Territory and District of Alaska^

Third Division, ajT:ainst the said plaintiff, complainant and

api)ellant F. (1, Lan«;e, as in siiid order allowing an appeal

mentioned, should not be corrected, reversed and set aside,

and why speinly justice should not be done to the said

plaintitt", complainant and appellant F. G. Lange in that

behalf.

AVitness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 14th day of September, A. I). 1905.

JAMES WICKERSHAM,
District Judj-e in and for the Territory and District of

Alaska, Third Division.

Sendee of the foregoing citation and receipt of a copy

thereof admitted this 14th day of September, A. D. 1905.

McGinn & sullivan,
Attorneys for Defendants C. J. Robinson, A. W. Robinson,

W. T. Ewing, John Sargent, William McPhee, Ben

R. Everett, ^^^ J. Riley, Arthur McNeer and Fred

Andrak.

HEILIG & TOZIER,

Attorneys for Deft. Fred Andrak.



C. J. Robinson et al. 2T

[Endorsed] : No. 341. District Court, 3d Division,

Territory of Alaska, F. G. Lange vs. C. J. Robinson et

al. Citation. Filed in the U. g5. District Court, District

of Alaska, 3d Division. Sep. 14, 1905. E. J. Stier, Clerk.

Carr & Nye, Attys. for Pltff. Fairbanks.

[Title of Court and Cause.]

Order Enlarging Time to Forward Record.

Upon the suggestion of the complainant's solicitors

that by reason of the great distance between Fairbanks,

Alaska, and San Francisco, California, and the uncer-

tainty of the mail service between those points, it would

be impossible for the clerk of the Court at this place to

forward the record in this cause and deliver it in San

Francisco, within thirty days.

It is therefore ordered that the time within which the

record in this cause shall be deposited with the clerk of

the United States Circuit Court of Appeals at San Fran-

cisco shall be and the same is hereby extended and en-

larged to the 2d day of January, A. D. 1906.

JAMES WICKERSHAM,

Judge of the District Court for the District of Alaska,

Third Division.
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Due :ni(l I imply w^rvice of the forej^oing hereby acknowl-

edged lliis 14tli dny of September, 11)05.

McGINN & SULLIVAN,

Attorneys for the Defts. C. J. Robinson, A. W. Robinson,

AA'. T. Ewiug, John Sargent, William McPhee, Ben

\l. Everett, ^^^ J. Riley and Ai-thur McNeer.

HEILIG & TOZIER,

Attorneys for the Defendant Fred Audrak.

Entered in Court Journal, No. 4, at page 159.

[Endorsed] : No. 341. District Court, 3d Division,

Territory of Alaska. F. C. Lauge, vs. C. J. Robinson et

nl. Order Enlarging Time. Filed in the U. S. District

Court, District of Alaska, 3d Division. Sep. 14, 1905. E.

J. Stier, Clerk.

[Title of Court and Cause.]

Testimony.

This case came ou for trial on September 13, 1905,

before the Court sitting in equity, Honorable Jas. Wick-

ersham, Judge, presiding; Messrs. Carr & Nye, appeared

as attorneys for plaintitf and Messrs. McGinn & Sullivan,

as attorneys for defendants, except Fred Andrak, and the

following proceedings were had and testimony was taken

:

.Mr. CARR.—The plaintiff hereby consents and agrees

that this case and case No. 340 may be tried together,

that all testimony now taken shall be considered taken in

both cases, that the cases be consolidated and that the

bill of exceptions in one case shall be the bill of exceptions

in the other.
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Mr. McGINN.—Very well.

The COURT.—Of course the formal proofs that you

need to make in the other case No. 340 in reference to

filing- notices of location and staking and discovery may

be put in, but the general proofs will be the same,

Mr. CARR.—Very Avell.

Mr. McGINX.—That is satisfactory.

F. G. LANGE, plaintiff, sworn in his own behalf, tes-

tified as follows:

Mr. CARR.—What is your full name?

A. F. G. Lange,

Q. What is your business? A. Mining.

Q. How long have you been a miner?

A. Since the spring of 1891.

Q. Where hare you mined?

A. In Alaska and British Columbia.

Q. \^^hat is the nature of your experience in practical

mining during the year since 1900?

A. Mostly in placer mining.

Q. What part have you taken in placer mining?

A. I have mined in all different kinds of placer min-

ing, under ground as well as surface and hydraulic,

Q. Since 1900, have you been constantly engaged in

prospecting and mining?

A. Since 1901, with the exception of last winter. I

done some other work last winter in Fairbanks, other-

wise I have been continually following mining since that

time.
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(Tostiintni.v of I'\ (J. La,nj?e.)

<}. Havi' you iiuide au.v study of the sjcience and theory

of niininp:?

Mr. .McdIXX.—We object as incompetent, irrelevant

and innuaterial and not in support of the allegations in

the complaint.

The roURT.—At this time, I think it is.

Mr. (WRR.—I want to show the facts upon which and

the reasons for which Mr, Lange staked this property.

The rOFRT,—It doesn't take an expert to stake a min-

h\{l claim.

Mr. CAIJR.—Vs'e would like to make this proof a little

more full at this time in anticipation perhaps of not be-

ing able to do it in rebuttal.

The COURT.—Objection overruled. Defendant ex-

cepts.

:Mr. CARR.—Q. State what study you have made of

the theory of mining and of mineralogy,

A, I have taken a coui-se in the mining school continu-

ally for four winters and all of the spare time. I have

taken up the studies that were necessary to be more suc-

cessful as a mining engineer so I Avould not have to con-

sult any geologist or mineralogist, so I could do my own
weighing and make my own calculations.

Q. Have you studied geology.

A. Yes, sir,

Q. Are you the plaintiff in this action?
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(Testimony of P. G. Lange.)

A. Yes, sir.

Q. When did you first go upon Cripple Creek, in

this Fairbanks Mining and Recording District?

A. April 15th last.

Q. What was your purpose in going there?

A. To stake some ground.

Q. Before staking the grounl did you make any ex-

amination, and if so, state what examination of the

valley and surrounding hills of Cripple Creek in tL'is dis-

trict?

Mr. McGinn.—We object as incompetent, irrelevant

and immaterial.

(Objection overruled. Defendanis except.)

A. At the time I staked, all tlie impression I had of

that valley was that I was well impressed when I seen

the valley. It was a broad valley, and I considered

there would be a good wash in it. I didn't make any

examination before I staked, that is, before I started,

more than to examine the general character and course

of Cl'ipple Creek and its connection with Esther Creek.

Mr. McGINN.—We object as incompetent, irrelevant

and immaterial.

The COURT.—That is preliminary. Objection over-

ruled. Defendants except.

WITNESS (Continuing).—Later on, after I staked it-

Mr. McGINN.—We object—

The COURT.—He mav describe the situation.
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(TosliiiKmv of F. r,. T/nTi|2:e.)

Tlip WITNESS.—What was the question?

((^iiestiou read.)

Mt. OARR.—Q. Describe the appearance of Cripple

Creek and Esther Creek.

A. ^Fy opinion of Esther and Cripple Creek at pres-

ent

—

Q. No, state the facts, how they run and liow they

are connected.

A. Esther Creek is a tributary of Cripple Creek

—

Q, Whore does Esther Creek join Cripple Creek?

A. At Below Discovery on Cripple Creek, as near

as I understand it, I have never been up there at that

point.

Q. Before 3'ou went out to stake this gi'ound did you

know by common report of the discovery of any valuable

mineral deposits in the nature of placer gold on Esther

Creek.

Mr. McGinn.—We object as incompetent, irrelevant

and immaterial.

(Objection overruled. Defendants except.)

A. Yes, sir.

Q. What did you kuow on that subject?

A. I know they had prospects there.

Q. What day was it that you went out to Cripple

Creek and staked this ground?

A. The fifteenth of April, last.

Q. Describe to the Court what you did.

A. I went out there and started staking.
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(Testimony of F. G. Lange.)

Q. Who was with you?

A. Mr. Benson.

Q. Describe to the Court what you did.

A. We started staking and put up our notices

—

Q. Where did you start?

A. We started on the upper end of No. 10 or the lower

end of No. 9 Below Discovery

—

Q. Was there any ground staked on Cripple Creek,

Below No. 10, at that time.

A. No.

Q. Go ahead and describe what you did.

A. We staked No. 10, put up the upper stake first,

and went further down, stepped off the ground as near

as we could, and started panning at the same time-

Then when I came down to the lower end we put up the

lower center stake of No. 10 and the upper center stake

of No. 11 and panned wherever we found a likely place

to see if I could get a prospect, where the ground was

thawed out, and where we could get down to the creek,

and we kept that up until we got to the lower end of

No. 19.

Q. How did you stake each claim?

A. We staked each claim the same way. Posted a

stake at the upper center post first and put on a notice,

and went on down and panned wherever we found a

likely place to get down to the creek easy and then

again staked the lower end; sometimes we panned on

the lower end, sometimes near the center of the claim,

sometimes on the upper end.
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Q, Did you ]nit uppor and lower center stakes for

cacli one of tliose clnims? A. Yes.

Q. What dimensions did yon stake the jijround?

A. ?iix hundred and sixty feet downstream, and

1,320 feet across tlie valley, 660 feet on each side of the

center stake.

(^ Then the claims were staked each one 660 feet

down the creek and 1,320 feet across the valley.

A. Yes, sir.

Q. Did you establish uppei' and lower center stakes

for each one of the claims described in your complaint?

A. Yes.

The COURT.—We are tiyiu,^- No. 340?

Mr. OARR.—Both cases, 340 and 341.

Mr. OARR.—I understand you to say that you estab-

lished tlie upper and lower center stakes of each one of

the clninis from 10 Below Discovery to 19 Below Discov-

ery on Ci'ipple Creek, inclusive.

A. Yes, sir, inclusive.

Q. In what names, for what persons, did you stake

those different claims.

A. I staked No. 10 for myself.-

Q. Do you remember the names of each one of the

other stakers?

A. Yes, sir, I do.

il (rive us the name for each claim.

A. I staked No. 10 for myself. No. 11 for Mr. Benson,
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(Testimony of F. G. Lange.)

No. 12 for H. E. Lange, No. 13 for ^I^rs. Cliisholm, No. 14

for Mr. Chisholm, No. 15 for E. W. Brown, No. 16 for

Dr. Ciarmichael, No. 17 for W. Bennett, No. 18 for Neil

Sorenson and Nb. 19 for J. M. Fehse.

Q. Were those parties each and all of them for whom

you staked these claims, at that time residents of the

Fairbanks Mining and Recording District of Alaska.

A. Yes, sir.

Q. Were you authorized by them to so locate those

claims for them. A. Yes, sir.

Q. Describe the panning which you did and the re-

sults thereof.

A. I panned on every one of those claims with

the result that I got colors in every pan.

Q. From what parts of the claims did you take the

dirt which you panned?

A. I don't remember exactly, that is I couldn't give

you a proper descriptiom of the places; sometime on the

upper end of the claim; sometime near the center; and

sometime near the lower end.

Q. Are you able to state positively whether you

panned on every claim. A. Yes.

Q. Did you do that panning all on one day?

A. The day^ we staked.

Q. What day was that?

A. The 15th day of April.

Q. Were there any other stakes on the ground at the

time vou staked those claims? t
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(Testimony of F. G. Lange.)

A. I found two old stakes dated February 28th, 1902,

or 1003, I am not quite sure which.

Q. Did you find any names on them? >

A. I couldn't make out the names. There was a

name underneath there, but I couldn't make out who it

was.

Q. Did yon find any evidences of any work having

been done on any of those claims?

A. No. Then I found another stake on the lower

end where I stopped locating, on the lower end of 18 or

the upper end of 19, I found a stake up there sometime,

dated sometime in March, 1905, a new stake.

Q. Do you remember the name that was on that?

A. No, 1 couldn't.make out the name; it was such a

scribble that you couldn't make out the notice, but I

know that was a stake, there was a notice on it.

Q. What kind of material was it that you panned on

these different claims?

A. I panned in the sediment deposited there by the

water of the creek.

Q. What would you call that sediment—what is it

composed of?

A. It is a sedimentary foraiation. It is merely the

tine sediment, what has floated down the creeks. You
find it in all creeks, it is a deposit from the country rock,

I should think.

(J. AVliat kind of country rock?

A. Mica schist, that is the formation around there.
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(Testimony of P. G. Lange.)

Q. How many colors did you find to the pan on an

average?!

A. On an average we found about from two to three,

four, five or six colors, for the average.

Q. What was the character of the colors.

A. Small colors.

Q. What, if any, indication or indications, were the

finding of those colors to you.

Mr. McGINN.—We object as incompetent, irrelevant

and immaterial.

Mr. CARlv.—Q. What did they indicate to you as a

miner and mineralogist and geologist.

Mr. McGINN.—Same objection.

(Objection overruled. Defendants except.)

A. At that time, of course, I had not made any furtlier

examination of the ground, but they indicated to me ai

that time, and from the knowledge I had that there was

prospects in the tributaries of Cripple Creek, that there

was gold in that creek below there.

Q. What, if anything, did it indicate to you as to the

probability of there being gold in paying quantities on

or near the bedrock of Cripple Creek?

Mr. McGINN.—We make the same objection.

(Objection sustained. The plaintiJBf excepts.)

Mr. CAER.—I want to know what it indicated to him.

It would go to the question of good faith.
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The COURT.—The Court wants to know the fa-cts, not

some conclusion that he has formed or states he has

formed in his mindj

Mr. CARR.—Exception.

(^ Why did yon locate those claims upon that day.

A. Well, I had reasons to believe that I would—in

the first place, I would have gone down there before that

time if I had known there was any vacant p:round or

ground open for relocation on Cripple Creek from the fact

that there was good prospects on Esther Creek. The

fact is that where there is parcels or tracts of ground

on a creek below any tributary where there is prospects

fouud or pay established, you will be apt to find i^ay

further down the creek.

Q. That was based upon your knowledge of condi-

tions above this particular ground.

Mr McGINN.—We object to that as leading.

(Objection oven'uled. Defendants except.)

A. Yes.

Mr. CARR.—Q. After doing this panning, why did you

make those locations?

^fr. McGINN.—^We object. He has just answered

that..

(Objection overruled.)

A. Well, the ground was open for location and with

my knowledge, my opinion, that there was certainly pay

in the bottom of that ground, I located it to explore it
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and see if I couldn't get the pay. Of course it may take

a dozen or two dozen shafts to locate that pay. I

wouldn't giiarantee to sink a shaft down there and strike

the pay; the probabilities are I wouldn't get a color after

I got to bedrock unless I should sitrike the pay right

there.

Q. Where is the pay generally carried in the forma-

tion in this country?

A. The pay is generally carried in the lower forma-

tions on bedrock, that is, pay to a large amount.

Q. Are you able to give to the Court any definite opin-

ion as to the source of the gold which is found on Esther

Creek and on Cripple Creek?

Mr. McGINN.—I object as immaterial.

(Objection overruled. Defendants except.)

A. The pay of Esther Creek and Cripple Cr-eek comes

from its head, from' the head waters of it, from the differ-

ent tributaries, and surrounding hills in connection with

this valle}'. The pay on the sui'face of 100 feet or 50

feet down or the pay on bedrock all comes from the same

source.

Q. Do you mean the gold? A. The gold.

Q. That is, the light colors which you find on the sur-

face, and the heavier colors which you find on bedrock,

all come from the same source.

A. All come from the same source.

Q. Have you ever panned on that ground since that

day? A. Yes.
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(^ How often?

A. Well, I don't remember how often. I have

panned so often that I couldn't give you any definite

statement of it.

(}. On what parts of the property have you panned,

since staking it?

A. On all parts of the property.

Mr. McGINN.—We ask that he be confined to evidence

of what was done prior to the commencement of this

action.

The COURT.—Proceed.

Mr. CARR.—Q. State on what portions of the prop-

erty you have panned.,

Mr. McGIXX.—I object to any testimony being given

of what was done since the commencement of this action.

The COURT.—Objection overruled. Defendant ex-

cepts.

A. On all portions of the properties.

Mr. CARR.—Q. Has that panning been done before

or since the commencement of the action?

A. Before and after.

Q. Have you panned all over the surface of the

claims? And along the creek bed of each claim fre-

quently before the commencement of the action?

A. Yes-

Q. With what results?

A. I got colors everywhere where I panned.
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Q. Have you seen other panning there at any times?

A. Yes.

Q. What persons have you seen panning- on these

different properties included in this action?

A. I have seen Mr. Witte, ^Mr. Boarman, Mr. Carr,

Mr. Cohn, Mr. Marston, Mr. Murdock, Mr. Fields and Mr.

Aitken.

Q. You saw Mr. Nye pan there?

A. I don't remember whether Mr. Nye did any pan-

ning or not, I couldn't say.

Q. Have 3'ou seen the result of the panning done by

these different persons?

Air. M'cGINN.—We object as immaterial.

(Objection overruled. Defendants except)

A. Yes.

Q. With what results?

A. They had gold in most of them; they had a few

pans where the^^ didn't get any gold.

Q. Are you able to state to the Court from your

knowledge and your experience on that ground, wliether

or not that gold is distributed uniformly throughout and

over and in the surface material along the banks of the

creek, and adjacent thereto?

Mr. McGinn.—We object to that as immaterial.

(Objection overruled. Defendants except.)

A. No, it is not evenly distributed.

Q. Is it generally distributed? A. Yes.
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y}. If it is uot evenly distributed where does it ap-

jx'ai- to be more concentraJted if at any places?

A. Well, you j?enerally find a more even prospect on

the sides of the benches where the ground is undisturbed.

an,l where you find underneath the surface a kind of

a more clayey substance, that is, more of a. sediment

tliaii at otlior places, more sticky.

(^ ^^'hen you say on the sides or banks of the benches

you mean up near the foot of the hill?

A. Yes, near the foot of the hill.

(2. Towards the limits of the valley. A. Yes.

(-i. .Vre there places there where the creek runs close to

the base of the hill?

^Ir. McGlNN.—We object as immaterial.

(Objection overruled. Defendants excepts.)

A. l^es.

Q- Have you been at those places. A. Yes.

i}. Do you find more or fewer colors of gold to the pan

in those places than where the creek is further away from

the hillside?

^Ir. McdIXX.—We object as immaterial.

(Objection overruled. Defendants except.

)

A. In those places where the creek runs close to the

hill you generally get better prospects, particularly on one

place there is a bank there probably thirty or forty feet

high, somewheres in that neighborhood, and the bank has

started to slide and the dirt or formation is laid bare there.

Q. AA'hat kind of prospects do you get there?
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A. I have raised on those places as much as twenty-

five colors besides other little specks which T didn't count

;

sometimes I did count them, and sometimes I didn't.

Q. What claim was that particular place on.

A. This place I think is just about near the upper

end of 17, somewheres around that section.

Q. Did you know at the time you located these prop-

erties, and at the time you were panning there, and lo-

cating them, anything about the depth from the surface

to bedrock? '

A. T\'ell, I knew that Esther Creek was about from 80

to 90 feet in depth at that time.

Q. From the surface to bedrock?

A. Yes, from the surface to bedrock, and I knew that

Esther Creek at other places was over 100 feet in depth.

The COURT.—When you speak of Esther Creek being

over 100 feet deep, you mean from the surface of the

ground of the valley to bedrock.

A. Yes, sir.

Q. ^Miat do you say about the depth of Cripple?

A. I came to the conclusion that Cripple Creek prob-

ably would be from 125 to 150 feet deep.

Q. Did you know whether or not the pay in Cripple

Creek, that is, gold in paying quantities, if it existed at

all, would exist on bedrock? A. Certainly.

Q. Now, in locating these claims, what was your in-
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tcntion rofrardiiiu them; for what purpose did you locate

tlUMll?

A. 1 located tlieiii to prosi>e(.'t and sink shafts and see

if I couldn't find the pay on bedrock on Cripple Creek.

Q. You were at that time a citizen of the United

States? A. Certainly.

Q. And over the aji;e of twenty-one years?

A. Yes, sir, considerable.

(}. Did you afterv\ards in any further way mark the

boundaries of those claims? A. Yes.

(^ When?

A. I started in about the latter end of May, and fin-

ished in June.

Q. What did you do?

A. Put up the comer stakes and defined all the bound-

ary lines by blazing- and chopping out the brush.

Q. How many boundary stakes did you jHit in on each

claim?

Mr. McCiIXN.—We object ais. occurring subsequently

to the accruing of the rights of the defendants.

(Objection overruled. Defendants except.)

Mr. CARR.—Q. ^>tate how many stakes you put and

how you marked them?

A. Put four corner stakes, one on each comer and

blazed the boundary lines.

Q. How did you mark the comer stake?

A. Marked them as either the upper right hand corner
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or the lower right hand comer stake, or the upper right

limit corner, etc.

Q. Did you put the number of each claim on the stake?

A, The number.

Q. The name of the locator?

A. No. Not on the corner stakes; not that I remem-

ber of.

Q. Aftervs'ards did you and the othere record notices

of location of these claims, if you know? A. Yes.

Q. I Avill offer these notices of location, each notice

of location, with the certificate of record endorsed on the

back?

The COURT.—If there is no objection they may be ad-

mitted.

(Notices of location marked respectively as Plaintiffs'

Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9 and 10.)

Mr. CARR.—Q. After recording these notices, after

the locations were made of these claims, Avere any of these

properties conve3^ed to you hj deed?

A. Yes, all of them.

Q. All of them except your own?

A. All except my own.

Q. For what purposes were these conveyances made, if

you know?

A. To save costs and expenses and to make one suit

out of it.

Q. Was that after the interference by the defendants
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with those ( laiins that the eonveyauces were made, and in

jn-eparat ion for the bringing of these suits? A. Yes.

(2. Are you a trustee for these other locators in rela-

tion to the wliole of these properties? A. Yes.

Q. What is the nature of your trust?

A. To reeonvey the property back to the respective

owners.

Q. According to their respective interests?

A. Yes.

Q. What was the chief purpose, if you know, of having

the properties conveyed to you?

A. Chiefly in order to save the expenses and costs of

court.

Mr. CARE.—We have the deeds; they are all recorded

except two. I will offer the deeds with the notices of lo-

cation.

Mr. McGIXX.—We interpose a general objection to the

notices of location in this action for the reason that they

fail to describe the property with reference to natural

objects and permanent monuments so that the boundaries

thereof can be readily traced upon the ground. That ob-

jection goes to each one.

The COURT.—The objection may be overruled. De-

fendant excepts.

3[r. CARR.—Here is a power of attorney from J. J.

Chisholm to
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Mr. McGinn.—I don-t think there is any necessity of

putting that in.

Mr. CARE.—I will not put them in then if Mr. McGinn

will admit they were made, and with the understanding

that there Is no question made to Mr. Lange's right to

maintain the suit for all purposes.

The COURT.—Then merely offer the notices of location,

and file them.

Mr. CARR.—Q. Since the location of these claims

what have you and your associates done with reference

to holding and developing these properties.

Mr. McGINN.—We object as incompetent, irrelevant

and immaterial and ask that it be limited to prior to the

initiation to the rights of these defendants.

( Objection overruled. Defendants except.

)

Mr. CARR.—Proceed.
A. We have went to work and have put a shaft down

on each and every one of those different claims; first on

lay own ground, and I have been appointed an agent for

numbers 11, 12, 17. and 19

—

Q. That was before any trouble arose?

A. Yes. After the ground was jumped, I was made an

agent for 13 and 11 too, to look after the property and

see that work Avas done, and we have went to work at dif-

ferent times and have sunk a shaft on each and every one
of those claims. There are two shafts on No. 19 Below.
The most of the shafts are about 6 or 7 or 8 feet deep and
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timbered willi lonjj stringers nnderneath and cribbed up

:ni(l ready to put on boilei-s, except the shaft on No, 15,

is not cribbed nj) yet, it is merely the surface is taken out

to ji dcptli of fonr feet, and timbers are chopped and

ready to <n*ib it up.

Q. Prior to the time of the attempt of the defendants

to locate the oTonnd included within the boundaries of

these different claims described in your complaint, and

prior to any appearance of the defendants, or any of them,

or any of their a«?ents or employees upon any of this

*]^round, what, if anythino-, had you done with reference

to the development of this mining property?

A. Along the latter end of April, or the first part of

May, I don't remember when, I made a bargain with Mr.

Grant Murdock.

(}. ^A'as that before any of the defendants came on the

gvoniKl? A. Yes. For an interest

—

Mv. :McGINN.—We object to that as immaterial. The

only (piestion is, what was done on the ground, not the

agreement lie made with other people, that would be a

self-serving declaration.

^Ir, CAIvR.—1 want to show this as a matter of good

faith, and that he was actually prosecuting the work at

the time tli(\se defendants came upon the ground.

:Mr. :M((;ixy.—Anything they did before we went there

is admissible.

(Objection overruled. Defendant except.

)
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A. I made an arrangement with Murdoek for an inter-

est in the ground for putting boilers on 10, 11 and 12 at

that time.

Q. What are these boilers used for?

A. For sinking shafts down to bedrock; for thawing

the ground.

Q. Did you before the defendants came upon the

ground, do any work upon the claims for, or in way of

preparation, for installing these boilers? A. No.

Q. Have you since? A. Yes.

Q. Has the boiler or have the boilers been put on the

ground since? A. No.

Q. Why not?

Mr. McGINN.—We object as immaterial.

Mr. CARR.—I think a man has a right to show where

his claim is jumped that that is the reason why he has

not expended large amounts of money on the property.

Mr. McGINN.—And we object to the use of the word

"jump."

The COURT.—The first objection is overruled. De-

fendant excepts.

The WITNESS.—What is the question.

(Question read.)

A. In the first place it was at a time when there was

not very many boilers to be got in this section. Later

on Mr. Murdoek inquired wherever he had a chance. One

time I could have got a boiler from Mr. Conna, but he
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wautod 115.00 rental a day, which we couldn't afford.

^]v. Murdock inquiri'd of Mr. Robinson for his boiler and

lie intended to sell it to him but later on he found that

Mr. Kobinson hadn't any right to sell it.

Mr. McGinn.—We move that that be stricken out.

The COURT.—All of this talk is immaterial.

!Mr. CARR.—Q, Were you able to obtain boilers at

the start? A. No, sir.

Q. Since that time, what reason prevented you from

s^o'm^ ahead?

A. ;Mr. Robinson threatened that as soon as we put

a boiler on there he would stop us.

Q. Stop you in what way?

A. Stop us from operating and sinking down.

Q. How did he threaten to stop you?

A. I don't know ; he told Mr. Murdock, my partner.

Q. When did Mr. Robinson and his associate or any

of them first come upon the ground?

Mr. McGinn.—We object as not proper examination

and immaterial.

(Objection overruled. Defendant excepts.)

A. I couldn't tell. I seen :Mr. Robinson there my-

self, probably the latter end of May.

Q. Had he and liis associates made any locations on

the ground included within your claims at that time?

A. Yes.
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Q. Did voii have any talk with M'r. Robinson about

it?

A. Not that I know of at that time. I was intro-

duced to Mr, Robinson, and tbiat is about all.

IQ. Where was that?

A. At No. 12 Cripple Creek.

Q. Did you afterwards have any talk with him?

A. No.

Q. Did you have any talk with him about your rights

in the gTound? A. No.

Q. Since the time whfn the defendants entered upon

the ground claiming a location, what have you done

with reference to possession and working of the prop-

erty?

A. We have started to work there and sunk all those

different shafts and have chopped a wagon roiad down

the hill down to No. 11 or 12, and have cleared a place

to build a cabin and have cut some logs to build that

cabin, and have chopped wood for the boiler.

Q. Where have you been living during that time?

A. We have been living on 11 Below Cripple Creek at

the time we worked there.

Q. Have you any habitation there?

A. Yes, sir.

Q. Of what nature? A. Had a camp there.

iQ. Did you have a tent? A. Yes, sir.

Q. Who has been with you on the property?

A. Mr. :Murdock, and later, this last week, 3Ir. Hard-

wick.
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(^ llav<' you bcMMi workiiio- Hnn-c practically ovory

(lay?

A. I have boon workiuji there every day I have been

out ou Oripple Creek,

Q. How much of the time have you been out there?

A. Some weeks we have been out there from 3 to 4,

5, or 6 days, that is, in the last 7 or 8 weeks, with the

exception of one week when we didn't go out on account

of rain, as it rained every day.

Q. How many days' labor have you and your asso-

ciates performed on their diiferent claims since the time

of their location, as near as you can state?

A. I couldn't o-ive you any direct days or

—

Q. Approximately.

A I couldn't say; I have not kept 'any track of the

amount of days we have worked each week.

(2. About what would it average each week except

the week you were in here during- that rainy spell?

A. We have been out thei-e 3, 4, 5 or days each

week.

Q. How long has it been since the defendants or any

of them have been on any part of that ground to your

knowledge?

^[r. McCjIXX.—We object as incompetent, irrelevant

and immaterial.

(Objection overmled. Defendants except.)

A'. Well, I couldn't give you any exact time, but as
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near as I remember it lias been some 5 or 6 weeks, or 4

weeks probably; I couldn't say exactly,

Q. Have they been there within the last three weeks;

lanyofthem? A. Not that I know of.

Q. Have yon been np and down the creek a good deal

during that time? A. Yes.

Q. Do you know where the tent is that the defend-

ants' employees lived in there for a while?

A. Yes.

Q. Has anybody been living in that tent for the last

3 or 4 weeks?

A. Not that I know of. I couldn't say.

(I Have you and your associates continued your

possession up to this time?

Mr. ]Mc(tINX.—We object to that question. Let him

state what he has done.

The COUKT.—Yes, let. him state what he has done.

Q. Tv^hat have you done right up to this date?

A. We have sunk those different shafts and timbered

them up and got them ready to put on boilers, and we

have chopped that wagon road clear down to numbers

11 and 12, about three-(piarters of a mile.

Q. Is that tent that you have been living in still

there? A. Yes.

Q. And contains your stove, cooking utensils, provi-

sions and tools? A. Yes, sir.

Q. Is anyone living there

—

A. Yes, sir.
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Q. (Oontiniio'ii.) Who is in yonr employ?

A. Yes.

(}. Is >rr. :>rniMlook tliere? A. Yes.

Mv. (Win {.—That is all.

( Yoss-exainination.

'SW. ^fc-GINN.

—

Q. }>h\ Lansi, when did you first go

(l(>\vn to Oipple Creek?

A. On the 15th day of April.

Q. This last year? A. Yes, sir.

'(). What was the condition of the weather in this

part of the conntry at that time?

A. It was very nice weather.

i}. ^\'as there snow upon the ground?

A. Partly covered.

Q. The ground was frozen? A. In some places.

Q. And Cl'ipple Cl'eek was frozed, wasn't it?

A. In some places.

Q. You left here on the loth? A. Yes, sir.

Q. And were on the morning of the 15th?

A. Yes, on the morning of the 15th.

i}. About what time?

A. Early in the morning. We left here before 5

o'clock.

Q. Who did you go with? A. Mr. Benson.

(^ YVhat did you carry with you at that time?

A. I had an axe.

Q. Anything else? A. Xo.
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(}. That is all you had with you, was an ax?

A. I probably- had a pair of extra shoes and stock-

ings along.

Q. And you had a pencil, a lead pencil?

A. Yes, and I had a coat, too.

Q. What time did you get to Cripple Creek?

A. I should judge about before 8 ox-lock, somewhere

around 8 o'clock in the morning.

Q. Well, what did you then?

A. I went down to the lower end of No. 8 Below on

Cinpple.

Q. And you started from there and you staked from

there down to the lower line- of 19.

A. Down to the lower end of 19.

Q. What did you do with reference to staking No.

10? .

A. Tut up the stakes. We blazed the stakes and

put up the notices.

Q. You staked these claiuis GGO feet long on the

creek and 1320 feet across? A. Yes.

Q. And you took your ax and just blazed a stake at

the lower end of 10 and then came down OGO feet and

blazed another stake?

A. Yes, and put on the notice.

Q. What notice did yon Avrite on?

A. That I claimed 20' acres of mining ground.

Q. What else?
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A. Six hundri'd and sixty feet down stream and 1320

across the valley.

Q. That is what you wrote upon it?

A. Yes, and dated it.

(2. The stake tliat you blazed at the lower end was

OGO feet from the tirst stake you placed there, and that

would be between 10 and 11? A. Yes.

(}. And did you use that as the center stake of both

1(^ and 11? A. No, sir.

(). Did you establish two separate stakes there?

A. Yes.

(}. Did you write the same thiujj; on those stakes?

A. I wrote on the lower stake of 10 that I claimed

660 feet ujjsti'eam.

(i. And 1320 feet across the valley?

A. And 1320 feet across the valley.

(2. And signed your name as locator?

A. I am not sure. Yes, 1 think I did; but I ain't

quite sure.

Q. That is all the stakes that 3'ou placed on the

gi-ouud at that time on Xo. 10?

A. Yes, sir, two stakes; the upper and the lower cen-

ter stakes.

•Q. And 30U continued on with Mr. Benson until you

had staked all the claims from No. 10 to and inclusive of

No. 19, in the same manner? A. Yes.

il You wrote about the same thing upon the stakes?

A. Yes.
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Q. How long- did that take you?

A. I didn't pay any particular attention to the time.

Q. About how long?

A. I couldn't, specify any particular time.

Q. Haven't you any idea?

A, When we got down to the lower end, finished at

the lower end of 19, 1 suppose it must liave been between

4 and 5 o'clock in the afternoon.

Q. How much ground had you staked?

A. Ten claims.

Q. And what was the length of those claims in miles?

A. As near as I could step it off, or according to my

judgment at the time, each of them was 660 feet,

Q. How much would that be? About a mile and a

quarter?

A. According to those figures,

i}. And a quarter of a mile wide? A. Yes.

i}. And you staked all of that mining ground be-

tween 8 o'clock in tlie morning and about 5 o'clock in

the afternoon? A. Yes.

Q. Did you make your discovery of gold upon each

one of those claims?

Q. How did you make your discovery of gold?

A. By panning.

Q. Who did the panning? A. I did.

(^ What did you pan with? A. A pie plate.

Q. W^here did you get the pie plate?

A. Mr. Benson brought that along.
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(2- ^On <li<lu'( briiiig (luit fi'om Fairbanks, did you?

A. Yes.

(2- He carried that with liim? A. Yes.

i}. And you did all the iiauning, did you?

A. Yes, 1 did most of the pauning, with the excep-

tion of No. 11, and Mr. Benson panned himself on No.

11.

(2- There was snow upon the ground at that time?

A. At places.

i}. And there was ice in Cripple Greek?

A. Yes.

tC^ Where did you get the dirt that you panned?

A. On the side of the creek.

(}. Wasn't the ground frozen?

A. That is, the top dirt was thawed out.

(}. Did you get a pie plate full of that and wash it

out and find colors? A. Yes.

Q. How many pie plates full did you wash on No. 10?

A. As near as I can recollect from 2, 3 to 5, on those

different claims.

(}. You went along with this pie plate and you

panned and washed the gravel on each one of these

claims? A. I didn't see any gTavel there.

(2. You didn't see any gTavel at all?

A. Xo, 1 just panned the sediment.

il. What does that sediment consist of?

A. It is a sediment deposited thei-e frcmi the coun-

try rock.
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Q. You say you washed about 3 or 4 pie plates full

of this sediment upon 10? A. Yes.

Q. And 3 or 4 on 11? A. Yes.

Q. And 3 or 4 on 12? A. Yes.

Q. And three or four on 13? A. Yes.

'Q. And three or four on 14? A. Yes.

Q. And you just went along and took this pie plate

and scooped up some of this sediment and panned it and

found colors in all of it? A. Yes.

Q. That is what the discovery in this case consisted

of? A. Yes.

Q. That is the discovery you are relying upon here in

this case?

A. Yes, and the discovery I made later on.

Q. After you made the discovery that day with the

pie plate and after you had staked these claims in the

way that you say you have, you returned to Fairbanks,

did you? A. Yes.

Q. That same day? A. That same day.

Q. What is the distance from Fairbanks to Cripple

CVeek?

A. At that time I probably would have called it 7,

8 or 9 miles; to-day I only call it about 6.

Q. Why would you call it further at that time?

A. I wasn't as familiar with the country as I am to-

day.

'Q. The road to it now is different? A. Yes.

Q. At that time it was about 9 or 10 miles?
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A. I'l-obably S miles, I should .say.

il Von walked there from Fairbanks?

A. Ves, sir.

(}. After retiiriiiiiij;- to Fairbanks on the 15th, when

were yon next upon the property?

A. I couldn't tell yon the exact date. I went there

probably 2 or days later.

(}. Yon went alone? A. Yes, sir.

i}. \Yhat did yon carry with yon at that time?

A. 1 took a shovel.

(\ ^'oii are positive of that, are you? A. Yes.

Q. What did yon do when yon got there then?

A. I made fnrtlier investigations and did some more

'panning. I looked over the ground to see if any hole

was down as I found some old stakes there.

i}. What else did you do?

A. I investigated to see if there were any holes or

shafts sunk; to see if the ground was held by others.

Q. Did you do anything else?

A. No, I went over the giound, looked oAer it here

and there.

Q. Did yon do any panning that day? A. Y>s.

(}. Did yon do some panning with this same pie

plate? A. Y>s.

Q. How many pans did you pan this day with the

pie plate?

A. I went along and panned here and there in dif-

ferent places.
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Q. Did you pau ou eacli oue of the claims

—

A. Yes.

Q. (Oontiniied.j Three or foiii pie phites of this

sediment?

A. I believe more on the first end.

Q. Yon went right along- with this string of claims

with the pie plate and would take a pie plate full of

sediment here and there and wash it and fintl colors in

all of it?

A. Xo. You w(mld have to scrape that up because

the ground was frozen underneath. The ground was

thaAved out here and there and wherever there was no

snow it was thawed out here and there and you could

scrape that out and wash it.

il. You sci'aped this right oft' of the surface?

A. Yes.

i}. That is all you did that day? A. Yes.

Q. HoAv deep did you go?

A. I got some out of the bed of the creek where the

ice had been washed away probably six inches or maybe

a foot down.

Q. Do you think you Avent a foot deep?

A. Probabh', and maybe not.

Q. You mean to say that the dirt that Avas at the

bottom of that hole ^ou m/ade that day that was a foot

deep, contained gold?

A. I didn't make any hole that day.
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(I All llial vou washed tliat day was taken from

the surface.

A. From the surface and in the water.

(J. When were you next there?

A. A coui)le of days later.

(}. That would be about the 20th or the 2d.

A. I am not sure as to the dates. I have been there

afteiT the 15th, I was there two or three times after the

15th.

Q. You say tliat the first time you were there after

the 15th was two er three da^s after the 15th, and the

second tiii-e was two or three days after that.

A). Yes.

Q. So tlnat it would make it some time between the

20th and the 25th of April.

A. It mig-ht have been two or it might have been

three days.

Q. What did you do that day?

A. W^ent over the ground to investigate, to see what

I could discover on the hillsides with reference to the

formation of the ground.

Q. You left Fairbanks in the morning again?

A. Yes.

Q. And you w'alked down there? A. Yes.

Q. Was anybody wnth you? A. No, sir.

Q. What did you oari'y with you?

A. X'othing except a lunch.

Q. You had no pick or shovel? A. No.
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Q. And you went down there for the purpose of look-

ing over this ground? A. Over this c^round.

Q. Why?

A. To find out the nature of tlie ground and the

formation,

Q. To observe the surface of it?

A. Yes, the surface.

Q. Did you do some more panning this time?

A. I think I did.

Q. Are you sure whether you did or not?

Al Yes.

Q. What did you do the panning with?

A. A pie plate.

Q. This same pie plate? A. Yes, sir,

Q. Did you carry that pie plate with you from Fair-

banks? A. Not that day.

Q. Where did you get that pie plate that day?

A. I left it in the creek the first time.

Q. How many pie plates full did you wash this day?

A. I couldn't tell you. I panned on different places

here and there,

Q. This surface sediment again?

A, Yes, sir. On the surface sediment and on the

hillside wherever there was no snow on the ground on

the hillside.

Q. Did you find anything on the hillside?

A. Yes.

Q. In the moss?
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A. T didn't pan tlio moss. I panned the formation;

that is, tho ji;Tf>iind.

i}. How far is tlio hillside from the creek?

A. Probably in places the hillside is quite close to

the creek an«l other ])laces, probably two or three hun-

dred feet.

il Was it upon this property? A. Yes.

(}. The hillsides are upon this property, are they?

A. Yes, the benches, Miiat we call the hillsides, the

benches or slope of the valley where it starts to j]jo up

first.

Q. And you panned ri<:>ht "from the surface there?

A. Yes.

ii. Some more of this sediment you have testified to?

A, It is a sedimentary formation, a kind of a schist.

i}. Now, how dee]) did you j^o this day into the

g^round there?

A. Just as far as the frowst allowc^l me.

Q. How far was that?

A. Probably four inches. There are places on that

hillside where the water had cut it away in different

places and the j^nmnd is exposed without having any

moss or .lyrass on top of it.

(2- You went two or three inches deep that day?

A. Yes, sii-; maybe four inches.

(^ That is as far as you went? A. Yes, sir.

(^ How did you di<;- down that far?

A. With the shovel.
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Q. You had a shovel with you? A. Yes, sir.

Q. You are positive about that? A. Yes, sir.

Q. That is the shovel you took vlown there the sec-

ond time with you? A. Yes, sir.

Q. And had left it there? A. Yes.

Q. Wheu were you next upon the property?

A. I think after that I have been to the property un-

til the latter end of May, until along- the last week in

Q. Did you see any of the stakes of the defendiants

upon the property at that time?

A. I did see a stake where they worked.

Q. Who went down with you the latter part of May?

A. I was alone on the first trip.

Q. You were down twice in tlie latter part of May.

A. Yes, sir.

(^ Who was with you the second trip?

A. Mr. Murdock and Ml". Hartwick.

<^. What did you do when you vrent down there the

first time in the latter part of Miay?

A. I went down there to investigate. I heard that

the ground was staked.

Q. 1 asked you what you did upon the property down

there ?

A. I investigated to see if that groiTud was jumped

or not,

Q. Did you do any work upon the ground?

A. Xo, sir.
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i}. V«Mi (lidii'l do any ])ainiino' tin's day with tlie pie

1)1ate? A. No.

Q. The next time yon went down did you do any

panning?

A. I am not very sure, but I think I did.

Q. TlKit is the time you went down there with Mr.

Hartwick? A. Yes, sir.

(}. You think you did some panning that time?

A. Yes.

Q. With the same pie plate? A. Yes.

(J. And from the surface of the ground?

A. Yes.

(2- This sediment you testified to? A. Yes.

(2- When did you next go down?

A. I couldn't tell you what times I have been down

there, I have been down there so often.

(}. You have been down there more or less all the

time? A. Y^'es.

Q. After you made your discover}^ of gold on the 15th

of April, that you have testified to, why did you go down

there two days afterwards and again two days after

that time and start in to pan once more?

A. To make investigations in regard to the ground

and in regard to the formation.

Q. You are a geologist? A. Partly.

(^ And a mineralogist?

A. Partly; I have taken up those different studies.

Q. And a miner of 15 years' experience?
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A. Yes, sir.

Q. And yon saw this sediment upon tlie surface of

the ground and upon the creek on the 15th

—

A. Yes.

Q. (Continuing.) And you panned it and found gold?

A. Yes.

;Q. And you went down there two days afterwards

and panned the same thing?

A. Two or three days after.

Q. And found the same character of stuff?

A. Yes, sir.

Q. And went from one claim to another, from ten to

nineteen, and panned the same stuff on each one of these

claims? A. Yes.

Q. Did you save any of it? A. No, sir.

Q. And you went down two or three days after that,

and did the same thing? A. Yes.

Q. Did you save any of that? A. No.

Q. What did you do that for?

A. To investigate the character of the ground, the

character of the formation.

Q. Duln't you see the same thing the first time you

were there that you did the third time?

A. No, it was different.

.Q. Tell us how it was different?

A. If yon dig in different places you discover the

different foraiations of the ground.
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Q. Tell lis of the iliiferent formations you found

there.

A. For instance in the creek bed jou find this fine

sediment, on the hillside in places the most body of it is

decomposed schist and places it carries a lars^e amount

of clay.

Q. Didn't you see that there the first time?

A. No.

'Q. You didn't find that until you went there the

third time?

A. I found that at different times, but not the first

time, because the first time I didn't go on the hillsides.

Q. Vou say that you supposed at that time that the

depth to bedrock on Cripple Creek was from 125 to 150

feet?

A. Yes, that is what I concluded.

Mr. OAER.—Mr. Benson is anxious to get away, and

I withdraw Mt. Lange for the present, if Mr. McGinn

will consent.

H. W. BENSON, a witness on behalf of plaintiff, after

being sworn, testified as follow^s:

Mr. CA]{K.— (i. ^Vere you with Mr. Lange on this

Oipple Creek property on April 15th, 1905?

A. I was.

Q. State what was done there on that day.

A. We left here—^I got up at half-past three and

went over to his house; I left the house about half-past
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four or five, and we got down there about half-past

seven or eig'ht o'clock.

Q. What did you do?

A. Well, we came in about Number Mne Below, I

guess—I didn't pay much attention to wiiat number

myself.

(2- Had you ever been there before? A. No.

Q. Describe as briefly as you can about the blazing

and marking of the stakes.

A. We came in at the lower end of Number Nine, I

think, and he blazed a tree and put on writing, something

on there; I never done no staking, and didn't know what

to write on the tree. He started down the creek, and

wherever the sun was shining on the bank he would pan.

I took a sack along with me, and in this sack was a pan

and a hatchet. He had a ax and I took a hatchet. He

kept panning all the way down this creek until he

counted off G60 feet, I guess, to the lower end of No. 10.

He said, "You put a stake here for yourself." 1 blazed

off and squared a post or a. tree and went down in the

creek and panned m^'self. I don't know nothing about

panning, but I kept on panning there, and I seen gold

all right; I guess it was gold, I don't know nothing about

it, so I says, "I have got it all right." I yelled up to

him; lie was up on the bank. I went up there and he

told me Avhat to write on the tree, and I wrote it down.

Q. Do you remember what it was that he wrote?

A. I know now; it is 660 feet downstream by 1320
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feet across the valley for mining; i)iirposes, and I panned

all the way on that claim myself, wherever the sun was

shining and had thawed that dirt. I panned that my-

self, and I found gold—that is, yellow, it looked yellow,

anyway. It looked like little pieces of gold, very fine.

In lots of pans 1 didn't get nothing but some sand or

something in it.

(}. In some of them you got gold? A. Yes.

Q. And you were with Mr. Lange all the time he

was making these locations?

A. I was trying to follow him up. He was panning

all the way. I was pretty tired myself. It was new to

me. I cut the stakes on mostly all the claims, and he

went down in the creek and panned, ^and I went along

with him. He would go down and pan, and I would

cut the stakes, and then we would both go down the

creek.

Q. Do you know whether that was chechaco gold that

you saw in that pan?

A. It is the same gold that I saw on Cape Xome

beach; the same kind of fine stuff.

Q. You are sure it was gold?

A. It was gold all right.

Q. I thought you stated a momeut ago that you

didn't know it was gold?

A. It looked like it. I am no judge of it, and don't

claim to be.

Q. What side of the creek did you go down and do

this panning on?
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A. It would be the left-hand side going down the

creek.

Mr. McGIXX.—That is all.

F. G. LAXGE here resumes his testimony:

Mr. McGINX.— Q. You concluded that from the fact

that upon Esther Creek it was 80 feet to bedrock?

A. Yes, 80 or 90, and in other places 100 and over.

(2. How far was it from the surface of the ground

to wash gravel? A. Where?

Q. On Esther Creek? A. I couldn't tell you.

Q. About how far? A. I couldn't tell you.

Q. And upon the prox)ert3' that is in controversy in

this case what is the distance from the surface of the

ground to gravel? A. I couldn't tell you.

Q. You know there have been some holes put down

on it? A. Yes,

Q. Don't you know that you have to go through more

than 50 feet of what is commonly known as muck?

A. That is^ what I understand that it is, 50 feet

through the upper strata in places, but it is only from

what I hear from others; I heard also that it is less in

other places.

Q. How much less?

A. I couldn't tell you. ^lir. Conna told me they goi^

gi-avel in most of the holes below the mouth of Esther

—
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yiv. McGINX.—We are talking about this property

here.

A. I rouldu't tell you at what depth these people

struck gravel,

Q. Approximately? A. I couldn't say.

Q. You have seen their shafts? A. Yes.

Q. Did you look dowu them? A. No.

(2- Vou have seen the kind (f gravel they took out?

A. 1 have seeu lots of the upper strata excavated,

but no gravel; that is, very little gravel.

(2- Yon saw lots of muck?

A. What is called muck, but I dou't kuow the amount

of it.

Q. Don't you kuow as a matter of fact that upon

this property in controversy in this action, which is

known as Nos. 10, 11, 12, 13. 14, 15, 16, 17, 18 and 19

Below Discovery on Cripple f>eek, that the distance

from the siu'face of the ground to gravel is more than

50 feet?

A. The gravel is in some places.

Q. What is the character of that stuff from the sur-

face of the gi'ound to gravel?

A. I should judge that it was just about the same

character, almost the same ground as you find on the

surface.

Q. What is it? A. A decomposed schist.

Q. That is what vou call it?
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A. That is the nature of the formation of the ground,

that is, the main body of it.

Q. It is l?:nown as muck, isn't it?

A. It is generally known as muck; in fact, people

spe'ak of it as muck in a general way.

Q. Did you ever analyze it? A. No, I have not.

Q. Does it carry gold? A. Yes.

Q. How do you know?

A. From my own experience and from the pannings

of others.

Q. The panning of the surface there? A. Yes.

Q. How deep did you ever go into the muck upon

any of these claims?

A. I don't think I liave went to any depth. That is

in digging shafts, you mean, to prospect?

Q. I ask you how deep you ever went. You under-

stand that? A. In sinking a shaft?

Q. Yes. A. Probably 5 or 6 feet.

Q. Start in on 10. What work have you done on 10?

A. Started a shaft tliere.

Q. When did you stai't it?

A. I couldn't tell you the exact date.

Q. About what date?

A. I couldn't give you the exact date,

Q. What month?

A. Probably some time in July.

Q. July of this year? A. I think so.

Q. Who put that hole down?
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A. 1 doue that myself.

(^ How deep was it?

A. Probably some or 7 feet; something like that,

(^ What was the length of it and the width?

A. I sliould judge—I neTer have taken any measure-

ments of any kind—but from my judg-ment—probably

3;\ or 4 feet wide and or 64 long.

il. What was the character of the material that you

took out of that shaft?

A. Just about as you find it all over that valley.

i}. ;Muck? A. Some muck mixed up with it.

Q. Did you ever do any panning at the bottom of

that hole? A. Xo, sir.

Q. Did you ever do any panning a foot from the sur-

face? A. I have.

i}. Did you ever find anything in that hole?

A. I have never panned anv in that hole.

<l. You never found anything there?

A. Not in that hole.

Q. Why didn't yon pan in the bottom of that hole

to see if there was gold there?

A. Because there is the same formation there as

anywheres else.

Q. Didn't you know as a matter of fact that you

couldn't find anything there; as a mining man, didn't

you know that?

A. Xo, I don't know that; probably I could.

Q. You think vou can?
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A. If I find it in one place I am lil^ely to find it in

another.

Q. Upon No. 11, what did von do?

A. I sunk a .shaft there about the same dimensions

and description.

'Q. Who sunk that shaft?

A. I done that myself; that is, a part of it.

Q. How deep?

A. About 6 or 7 or 8 feet; somewhere in that neigh-

borhood.

Q. When did you do that?

A. Just about the same time.

Q. In July? A. Probably in July.

Q. That was after this action was commenced?

A. Yes, after this action was commenced.

Q. That is the claim that Mr. Benson has?

A. Yes.

(}. Ten is the claim you yourself own? A. Yes.

Q. AYhat side of the creek is that shaft on?

A. Ten and 11 are on the right limit.

Q. The shafts are on the right limit? A. Yes.

Q. How far from the creek?

A. I couldn't give you any idea.

Q. Can't yon tell v^hether it is 100 or 200 feet?

A. No, I could not.

Q. You are an engineer, are you not?

A. I have done

—

Q. Studied surveying? A. "Partly.
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Q. Geolojiy and mineralogy? A. Partly.

il And you cau't ^ve us any idea as to whwe these

two holes arc upon this property; upon Ten and Eleven?

A. They are on the right limit somewhere near the

creek.

Q. How far fron) the creek?

A. They may be a hundred feet, and may be 150. 1

have not taken any measurements.

Q. You don't think they are further than that?

A. I don't think so.

Q. How near the center of the claims?

A. The hole on Ten, I think, is near the lower end.

'Q. And on 11 where is it?

A. The hole on 11 I think is near the center,

(i. And between 100' and 150 feet from the creek on

the rigiit limit?

A. I couldn't tell you the distance from the creek,

but I think the hole on 11 is a little closer to the creek

than the one on 10.

il What did you do upon No. 12?

A. There is a shaft started there.

Q. How deep is that?

A. Probably about 6 or 7 feet.

Q. Who dug that?

A. .Myself and Mr. Murdoch.

Q. What is the miture of the formation there?

A. Just the same, that is, a little muck on top and

then the same formation.
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Q. Did you pan in the bottom of tliat hole?

A. No.

Q. Did you pan in the bottoiu of the hole on 11?

A. No'.

Q. Did you do any other work on 12?

A. We have chopped a wa^on road doAvn to 12.

Q. But in the way of sinking- holes?

A. No, only that as far as I know we have built sev-

eral foot bridges over the ereek.

Q. On No. 13 ^^]lat did you do?

A. There is a hole started there,

Q. How" deep?

A. That hole is probably about 4 or 5 feet deep, it

may be 6 feet deep.

(.}. What is the character of the dirt in that hole?

A. About the same material.

i}. The same formation. Did you find anything in

the bottom of that hole?

A. I haven't panned any.

Q. That is all the work that has been done on that

claim by you?

A. I think there is some wood chopped.

Q. You think some wood was chopped?

A. Yes, Mr. Murdock has worked on it.

Q. On 14 what was done?

A. There is a shaft sunk in the same way.

Q. There is a hole there? A. Yes.

Q. How deep?
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A. Trobably about (> or 7 feet or so, aud timbered up.

(}. hi the muck? A. On the surface.

(2. Did you find anything in that hole?

A. T haven't panned any.

(}. All these holes are on the right limit, are they?

A. Xo. The hole on No. 11 is on the left limit, and

the hole on No. 13 is on the right limit.

Q. And on 14? A. On 14 on the left limit.

i}. Now on 15 what did you do?

A. There is a hole started on 15.

Q. How deep?

A. It is probably excavated about 4 feet and timber

chopped to timber it up, to crib it up.

Q. What is the material that you took out of that

hole?

A. About the same material. Mr, Murdock went

down aud dug that hole. I haven't seen the formation

in that hole. He excavated there, but from the gen-

eral character. I suppose it is the very same formation.

Q. What limit is that hole on?

A. That hole is on the right limit.

(}. Did you pan that hole?

A. I haven't been around there.

Q. You don't know anything except what Mr. Mur-

dock told you about that?

A. Except what Mr. Murdock told me.

Q. On 15 what kind of a hole is that?
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A. About the same kind of a hole, about 6 or 7 or 8

feet deep or so; the same character of formation.

Q. Did you do any panning in that? A. No.

Q. Was anything ever found in the bottom of that

hole? A. I couldn't tell you.

Q. How about 16, what work was done on that?

A. There is hole sunk on Sixteen.

Q. How deep?

A. About 6 or 7 feet or so, and cribbed up with long

stringers underneath.

Q. The same material?

A. Yes, the same material.

Q. The same—^did you do any panning there?

A. No.

Q. What limit is that on?

A. On the left limit, I think.

Q. What has been done on 17?

A. A shaft started.

Q. How deep? A. About 6 or 7 feet.

Q. In the muck? A. Surface formation.

Q. Upon 18 the same? A. The same way.

Q. And on 19i the same?

A. There are two holes started on 19.

Q. What is the depth of those?

A. One probably about 1 feet. It was put there by

mistake. Mr. Murdock went down to sink the shafts

on 15 and 18, and Mr. Murdock and Hartwick, instead of

going to 18 went to 19, they made a mistake.
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il How deep lare they?

A. One is about 4 feet deep and one about G or 7 feet

deep, and both timbered.

il All of this work, the work you have testified to,

was done after the eommencement of this action?

A. Yes.

(2. And subsequent to the time that the defendants

in this action went upon the property? A. Yes.

(2- You never went tiirough this muck to find out

what the distance was to jiravel? A. No, sir.

(2- You never went through the gravel to ascertain

tlie distance to bedrock? A. Xo, sir.

(^ And you state that in your experience in mining

that phicer gold is always found on bedrock or within a

few feet of it?

A. (Generally the main pay-streak is upon bedrock,

but it is according to the nature of the rock, it all de-

pends ui)on the nature of the rock.

i}. ^Vill the gold settle right on bedrock?

A. Not necessarily.

(}. It is witliin four or five or six feet, isn't it, as a

general rule, isn't it? A. No, sir.

(l Doesn't most of it lodge there? A. No, sir.

(}. Have you done anv minino- iu this countrv?

A. Yes.

Q. Where have you mined?

A. I have mined on -10 Mile Creek. In the earlier
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days in 1891 and 1892 I spent several summers there

and a winter.

Q. Have you mined on Oleary Creek? A. No.

Q. Do you know of the pay streak there?

A. I am very little familiar with Cleary Creek.

Q. Are you acquainted with any creeks in this vicin-

ity? A. No.

Q. Are you acquainted with Esther Ci'eek?

A. No.

Q. What is the average depth of the pay-streak in

this country?

A. It all depends upon the depth of the creek.

Q. If the depth to bedrock is 150 feet, the pay-streak

is apt to be greater in depth than if the distance is only

fifty feet, is that what you Y\'ant to be understood as

saying? A. No, that is not exactly so.

Q. I ask you what tlie average depth of the pay-

streak is in this country?

A. Does it run over 6, 7 or 8 feet?

Q. Do you mean the thickness of the gravel over the

bedrock? A. No, sir.

Q. Do you call that the pay-streak?

A. No, unless you find the pay present in that gravel.

Q. You regard that as the pay-streak, the gravel that

lies between the gravel and the muck above.

A. No, sir.

Q. What do you refer to as the pay streak?

A. Wherever you find it.
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(). When' liavo yon foniul it?

A. Sometimes yoii find the best pay-streak in the

upper gravels, that is. where the p,ravel is stratified.

(}. Don't yon know

—

A. Let me finish.

Q. Go rijiht on.

A. And sometimes yon find the pay on bedrock, it

all deiH^nds ni)on the nature of the rock. If that rock

is hard and fnll of crevices the gold ha«s had a chance

to settle there. If you have a piece of bedrock on any

creek which has decomposed or the nature of the rock

isn't hard and has no crevices, you will not generally

find much gold, and nine chances out of ten you don't

find pay enough to pay for your working expenses.

il If the gravel is loose the gold settles to bedrock?

A. Oh, no.

Ci. That don't follow?

A. Xo, sir, because the most of the pay on bedrock

has been depositeil there, otherwise when the gravel is

deposited in such creeks.

Q. Where is it found on Cripple Creek?

A. As far as I understand on Cripple Creek, there

has been no pay located so far.

(-1. You don't know wiiether there is any pay on

Cripple Creek? A. I know there is pay there.

Q. How do 3'ou know it?

A. From my own observation and the verification of

other cases and because there is pay found on a part

of Esther Creek.
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Q. And because the gold

—

A. Let me finish; and the similar reason and the

fact of pay being discovered on Esther Creek or a part

of it. I don't mean to say all of Esther Cteek, and as

this part of Cl'ipple Clreek is below the mouth of Esther

Oeek, it is very natural that that j)iij had to come down

there to that part of the gTound somewhere.

Q. Where is pay found on Esther Ci-eek?

A. I couldn't tell you; I have not been up there.

Q. Where is it found on Esther Greek?

A. I panned in the creek

—

Q. How near bedrock?

A. ^Mostly found on bedrock, that is, the biggest part

of it is as I understand it.

Q. How far from this property?

A. Probably three-quarters of a mile as far as I know-

where the last workings are on Esther Creek. I have

never been to 7 and 8 where the present workings are

going on.

Q. Because there is pay on Esther Creek you believe

there is pay on this creek? A. Certainly.

Q. That is tlie only reason upon which you base your

belief that there is pay on this ground?

A. No, from my investigation of the surface, and my
belief is that from the fact that the country rock is

schist there and I believe also from the fact that there
is pay on Esther Creek, that there is probably pay down
there some where.
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(}. If tluMc wer(' IK) ]niy found on Esther Creek would

you believe that there was pay upon this property?

A. From my investigation, yes.

(}. What are those iuTestigations?

A. Froii! the indications I have found there on the

surface.

Q. From your investigations would you say as a

mining man that there was a pay-streak 100 feet below

there? A. Yes, sir.

Q. How do you establish that fact?

A. Because in my mining experience in all mineral

localities where placer mining is going on, wherever you

find gold on the surface, you will find more or less gold

on the bedrock.

Q. That to you then is an indication that there is

gold upon, the property? A. Certainly.

Q. These few colors you have found upon this gTOund

is only an indication to you that there is pay there?

A. Not only the colors found but the formation it-

self.

Q. The few fine colors that 3'ou found and this muck

formation is an indication to you that there is gold

down below?

A. Xot that way. My conclusion is based from the

indications, that is, from the colors 1 have found there,

from the prospects on the surface, and by investigating

and finding the formation not to be muck but a decom-

posed mica schist, country rock mixed up, and there is
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quartz in it; I have found little pebbles of quartz right

along. I know there is a large amount of quartz in

thiat country. Therefore, I came to the conclusion that

there was gold in the valley on the bedrock, somewhere.

Q. That is merely a conclusion of yours.

A. Merely a conclusion.

(i. Is it not backed up by any work you have done

on the property?

A. From my conclusions and investigations. Of

course, I am starting work there, I m going to explore

that ground down on bedrock.

Q. If this is an indication to you that there is pay,

why didn't you pan at the bottom of those holes you

sunk?

A. Because I had explored that ground on the sur-

face thoroughly so far.

Q. Do you know whether that dirt at the bottom of

those holes carries gold? A. Very likely it will.

Q. Do you know of auj^body mining that muck in

this country? A. Not that I know of.

Q. Or this stuff you found? A. I have not.

Q. Could that stuff be mined?

A. That must be investigated.

Q. In all of your 1.5 years' experience, did you ever

see anybody mining that stuff?'

A. Not that stuff alone.

Q. You know that gold is generally distributed upon

the surface all over the country, do you not?
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A. Well, 1 have fouud it all over this country as far

as T have prospected. I don't know what others have

found.

Q. Over the surface? A. Over the surface.

Q. In the Tanana Valley?

A. Yes, as far as I have been in the Tanana Valley.

Q. Surface indications?

A. Surface indications.

Q. Fine flour gold, as it is called.

A. Fine flour gold.

Q. And you say tlmt wherever you find that, that

that is an indication that there is a pay-streak down

below?

A. That is, in connection with other indications.

Q. Now, you say that the second time you went down

there you took a shovel with you? A. Yes, sir.

Q. You are sure about that? A. Yes, sir.

Q. Your deposition was taken in this case before?

A. Yes.

Q. I will ask you if you didn't testify at that time

that you didn't take any shovel with you?

Mr. OARTJ.—I object; let counsel call his attention to

auythiiig ho testified to and let liim so testify.

A. Yes, that is the rule.

Mr. McGIXX.—I will ask you if you didn't testify at

the time your deposition was taken as follows: ''Q. You

say you went down there three or four davs after that?
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A. Yes. Q. Why Avere you there then? A. I had a

better chance to prospect. Q. Why did you want to

prospect? A. To make better discovery. Q. Were

you not satisfied with the discovery you had before?

A. No, I wanted to look better over the country. Q.

What did you brinn- down with you at that time? A.

Nothing. Q. An ax? A. No, I didn't have any ax

along. Q. A pie plate? A, No, that was down at

the creek. Q. You left that down there? A. Yes.

Q. Did you leave the ax down there? A. No, I

brought the ax along Avith me when I came back on

the 15th Q. And the second time you had nothing' but

the pie plate? A. No."

Q. Didn't you so testify? A. No, sir.

Q. You swear that you didn't so testify?

A. That was a question never asked me.

Q. HoAv many days in all did it take you to do this

work you have testified to?

A. Sinking the holes, etc.?

Q. Yes.

A. Well, I couldn't give you any correct amount of

days. I have been down there off and on.

Q. You have no idea of the length of time it has

taken you?

A. No, we have been doAvn there every Aveek for

three, four, fiA^e or six days.

Q. Why didn't you do all of this work on one claim

so as to get to bedrock?
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A. 1 dou't own all of these claims.

il Why were you doing all of this work on these

claims? A. 1 am representating them.

Q. Are you being paid for what you have done on

these proi>erties? You are not to receive anything, are

you, for your work? A. Yes.

Q. You didn't receive anything from these people for

locating these properties? A. No, sir.

Q. You are not to have any interest in the proper-

ties you located for them? A. No, sir.

Q. You went down there and staked these claims

for nothing, no consideration? A. Exactly.

Q. And you have never received anything from these

people for what you have done? A. No, sir.

Q. You say that you couldn't get a boiler here?

Don't you know there were lots of boilers to be had?

A. No.

(i. Why didu't you go through the muck? You don't

need a boiler to go through the muck?

A. We have to have a boiler to go through the muck

in order to save labor.

Q. Isn't it a good deal better to pick right down

through the muck? A. No, sir.

Q. Y^ou don't think so? A. No.

Q. If you had done all of this Avork upon one claim

you could have gotten down to gravel, couldn't you?

A. I wouldn't undertake to sink a hole to put it down
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that way to gravel through that formation, as usually

you will find that you will make very few inches in

that way in half a day.

Q. You have got a tent upon one of the claims down

there? A. Yes.

Q. On No. 11? A. On No. 11.

Q. Were you upon this property at the time this ac-

tion was commenced? A. Yes, sir.

Q. You were there?

A. Yes, sir, I have been there.

Q. Upon what part of the property were you at that

time? A. On No. 11.

Q. On what other property?

A. I don't think on any of the other claims.

Q. Did you have anything on any of the other prop-

erty? A. No, sir, I don't think I did.

Q. Were any of the defendants at that time work-

ing on the Paragon, Eureka or Hoppickers Groups?

A. Yes, sir, they were working at a hole between

Paragon Group and Hoppickers' Group.

Q. They were activeh' engaged upon these properties

at the time this suit was commenced?

A. Thev were workina" there.

Q. The only thing you had done upon this property

prior to the connnencemeut of this action was to stake

the gi'ound as you have testified to, put up your notices
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of location, and rtnord your notices of location and do

this panniuj? that you have testified to?

A. No, I have not recorded the locatiou notices, they

were only recorded about the time

—

Q. Tell us what you did upon this property prior to

the conimeucement of this action?

A. Well, I placed all the corner stakes on the dif-

ferent claims.

Q. What date was that?

A. I couldn't give you any dates but it was some-

time in May and June.

Q. Tell us what you did prior to the 20th day of June,

besides marking- the boundaries of the claim, blazing

and staking?

A. I don't know as I did anything prior to that date.

I probably started on some holes.

Q. What holes? A. I think twelve.

(>. You had put a hole down there about a foot and

a half deep?

A. Somewhere along there. I took out the surface

where it was thawed and started chopping into what we

called muck and found it was a pretty hard job to do

that work.

Q. What work did you do on these claims prior to

the 20th of June? On 12 you had a hole about a foot

and a half deep? A. Yes, I think so.

Q. On what other claims did you do any work?
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A. I had removed the surface dirt along several of

those places.

Q. You remember when your deposition was taken?

A. Yes, sir."

Q. These matters were fresher in your mind then

than they are now?

A. I think it was in the latter end of June.

Q. Did you testify when your deposition was taken,

which was the 28th day of June, as follows? "Have you

ever put any holes down on any of these claims? A.

I have started three. Q. On what claims? A. 10, 11

and 12. Q. When did you start to put these holes

down? A. About 12 or 11 days or may be two weeks.

Q. What depth hole did you put down on No. 10? A.

I didn't measure it. Q. Approximately? A. I cleared

some of the moss out and started the surface and chop-

ped some wood. Q. I am asking you how deep a hole

3'OU put on Xo. 10? A. I couldn't tell. I think one

was probably 18 inches. Q. The one on 11? A. The

one on 11 I don't think it is a foot. Q. And the one on

12? A. Just about a foot. Q. And on any of these

other claims from ten to nineteen, did you ever sink any

holes outside of the three you have enumerated? A.

No, I have not yet."

Q. Is that correct? A. That is correct.

Q. Bo that the only work you have done upon the

property was to sink these holes upon 10, 11 and 12

about a foot and a foot and a half deep?
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A. Vt's, at that time

Q. Wiiat, if anytliiui;-, did you have upon any of these

claims, i>rior to the commencement of this action?

A. Vou mean in the way of a camp?

C^. Ves. A. I camped on No. 11.

Q. You had a tent there? A. A kind of a tent.

Q. What did you have in the tent?

A. My bed.

Q. What else? A. Cooking utensils.

Q. What else? A. Grub.

Q. What besides that?

A. I don't think, I had anything.

Q. How much gTub did you have?

A. A few flays' grub.

Q. That you used to stop in when you went from

Fairbanks down to CWpple CVeek, to sleep iu?

A. Yes, sir.

(). TTad you ever lived upon this property, ever slept

there, prior to the commencement of this action?

A. Yes, I have slept on No. 12 as far as I remember.

Q. Before this action was commenced?

A. Yes.

Q. In a tent or in vrhat? A. In a tent.

Q. How long did that tent stay there?

A. I couldn't tell you how long that tent stood there

after I slept there; sometime in the latter end of May.

Q. Just how long? A. I think just one night.

Q. I believe you stated that when this suit was com-
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menced these defeiidauts Avere ou the chiiiii working

there? A. Yes.

Q. They had a boiler there? A. Yes.

j\rr. McGIA^N.—That is all.

Redirect.

Mr. CARR.—^Q. What, is the purpose of sinking these

holes four or fire feet deep and cribbing them up?

Mr. McGIXX.—We object as immaterial.

(Objection overruled. Exception.)

Q. We generally sink them, for instance now, if a

man has to sink a deep shaft he w^ants to go to work

and crib the surface to keep that from sloughing in, as

it is called, because the upper ground unless you do

timber it and moss it and brush it up, the ground will

start to thaw and will slough and cave in your shaft.

Q. This was done to prevent the sloughing of the'Sur-

face.

A. Yes, we generally put in long 18 or 20 foot string-

ers right across and crib it up like cribbing is done, and

fill it on the sides with brush and moss to keep the

ground from thawing because your shaft will cave in

and ruin your w'orkings if that is not done.

Q. Is that work done preparatory tO' putting boilers

on? A. Yes.

Q. Are those holes ready for the boilers?

A. Yes, with the exception of 15; that is not tim-



1)4 F. G. Lanyc vs.

(Testimony of F. G. Lange.)

bered up yet; it is excavated four feet deep and tie tim-

bers are chopped for it.

Mr. OAKR.—That is all.

Becross-Examination.

Mr. McGINN.—Q. The second time you were there,

what side of the creek did you go and do the panning on?

A. The second time, 1 think, I went ui> ou the right-

hand limit.

Mr. McGINN.—That is aU.

THEODORE WITTE, a witness on behalf of plain-

tiff, after being sworn, testified as follows:

Mr.'CARR.—Q. Have you ever been out ou this prop-

erty ou Cripple Creek?

A. What number is it in controversy?

Q. From ten down.

A. I was from 11 down.

Q. Have you been there more than once?

A. I was there only once in my life ou the creek.

Q. When was that?

A. I just about three weeks ago.

Q. Who was with jou?

Mr. McGINN.—We object as immaterial.

(Objection overruled. Defendants except.)

A. Yourself, Mr. Cohn, Mr. Marston and Mr. Frank

Boarman, I think that was all.
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Q. That is all that went out from here?

A. From here, ye».

Q. Did you find anybody upon the property?

A. I found this gentleman who was just on the

stand here (plaintiff).

Q. Mt. Lange?

A. Yes, and I don't remember the other's name.

Q. Was it Mr. Murdock? A. Yes.

Q. Where did you find them?

A. I found them in a tent on what they told me was

No. 11.

Q. Did you have lunch there? A. Yes.

Q. After lunch did you do any panning upon that

property? A. I did.

Q. Above or below that tent?

A. Just a little below^ the tent

.

Q. That is where you began? A. Yes,

Q. How many different places- along the creek did

you pan that day?

Mr. McGINN.—We object as incompetent, irrelevant

and immaterial.

(Objection overruled. Defendants except.)

A. Personally, I panned five pans in different places,

strung over maybe 6 or 7 claims.

Q. Where did you get the material which you

panned ?

A. The first pan I took I took in the sediment of the
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crcM^k. Tlio water in the creek had gone down appar-

ently, and it was tlie wet sediment.

Q. And the others?

A. I panned one pan, one other pan, out of the appar-

ently fresh sediment farther down the creek, and I

panned the other three pans in material that I dug along

the banks and removed the virgin soil, i

Q. How far under the banks did you go in getting

those three pans?

A. About a foot or two feet.

Q. Did you take ground that had not been disturbed

before?

A. To the best of my knowledge it looked impossible

to me to have been disturbed before. There is no doubt

about it in my mind..

Q. It was virgin ground? A. Yes, sir.

Q. Did anybody point out the places to you to obtain

this material from?

Mr. McGIXN.—We object as immaterial.

(Objection overruled. Defendants except.)

A. I picked out those places myself.

Q. What was the result of your panning?

A. The first taken out of the sediment, as I said, I

didn't get any gold; the second pan I dug out of the bank,

and I got one color, and the other ones I was not sure

about.

Q. And the others?

A. I didn't get any gold in the one pan I took out of
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the sediment close to the water, but I got from two to

three colors in the other pans.

Q. Did you see any other persons panning- dirt along

there on that day?

A. I saw Mr. Frank Boarman, and I saw one pan

that Mr. Cohn panned.

Q. Where did they take their material from?

A. Mr. Boarman, I think, took one pan out of the

sediment the same as I did and another he got colors

in. I think he had one that he didn't get anything in,

Dut in the others he had colors; he said in the last one

he got colors.

Q. Did Mr. Cohn get colore? •

A. He did in the pan I saw him take.,

Q. Are you able to say whether those colors were ob-

tained from virgin soil or could have been deposited

there by human agency?

Mr. McGINN.—We object as immaterial.

(Objection overruled and defendant excepts.)

A. I don't see how they could be put there by any

person.

Q. Have you any interest in this suit?

A. No, sir; I have not.

Q. Or in the property? A. No, sir.

Q. Who requested you to go down there?

A. You requested me to go.

Mr. McGINN.—We object as immaterial.
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The COURT.—Yes; there is no intimation that there

was anything- wrong about his going.

Mr. OARR.—That is all.

J Cross-examination.

Mr. McGINX.—Q. You don't know where that gold

came from that you found there?

A. No, I stated I didn't know where it came from.

Q. You don't know whether it was the result of min-

ing operations that may have been conducted up above

on Esther Creek, or not?

A. I don't believe it is. Because the ground I dug

away, it appears to me it couldn't have been moved for

years, and I don't know of any mining operations or any-

body in the camp on Esther Creek at the outside for

more than two years.

Q. If there was a shaft sunk there last winter and a

dump taken out and the spring freshet carried that

dump down below there, wouldn't that account for that

gold being' there?

A. It couldn't very well get back into the solid earth

and get gTass on top of it.

Q. You got that under the gTass and moss?

A. I will describe that: The banks of that creek slant

to the water.

The COURT.—From the top?

A. Yes. I guess the water a long time ago cut under

it; it is hanging over.
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Mr. McGinn.—Suppose that was done this spring.

A, You mean undermined like that?

Q. You remember the heavy rains we had here and

the freshet? A. Yes.

Q. Suppose that was done at that time, this spring?

A. In a case of that kind that couldn't bear brush

and everything solid and roots growing through this

overhanging parts and back into the soil underneath.

Q. You don't think it could do that?

A. No, I do not. :

Q. That is a muck formation there?

A. They mostly call it muck in this camp.

Q. You are a miner?

A. You know my experience about mining.

Q, Yes; but the record don't show.

A. I mined a little in. Dawson, and I came to this

camp about April, 1903.

Q. You were one of the principal operators upon

Oleary Cteek?

A. I have got an interest on one of the main proper-

ties.

Q. You have been operating No. 4 Creek Claim and

No. 4 Side Claim on Cleary Creek? A. We have.

Q. Do you know the formation of the gTOund on the

surface of Cripple Creek? i

A. Well, it looks something similar.,

Q. Just the same as on Cleary Creek? A. Yes.

Q. You don't mine this stuff you found on Cripple

Creek, do you?
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A. We never expect to find pay in it.

Q. Do you ever mine it?

A. If you tall it mining to sink through it, we do,

yes.

Q. To sink a shaft through it is the extent of it?

A. Yes.

Q. You don't put it through the sluice-boxes?

A, No, not exactly.

Q. Did you ever know of anybody putting gi'ound of

the same formation you found down there Sunday

through sluice-boxes?

A. No, I did not. Yes, I did see them shovel waste

in the sluice-boxes, muck was mixed with it.

Q. Just to get rid of it? A. Yes,

Q. Nobody ever expected to hud anyrhiug in it?

A. No, I don't suppose so.

Q. You never panned that kind of stuff before in

your life?

A. I saw similar stuff taken out of Cleary Ci'eek with

gold in it.

Q. You never panned anything like that?

A. No, not personally.

Q. You wouldn't have panned it this time if you

hadn't beeu requested to do so? i

A. The reason why I did it was that a number of my

acquaintances has different opinions about it, and I weut

out to satisfy myself.

Q. The finding of a few colors upon that ground is
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that any indication to you as a mining man that there

is a run of gold there?

A. I don't pretend to be a mining man.

Q. You have bought considerable property?

A. I buy when I see a good chance.

Q. The finding of a few colors upon the surface,

would that be any indication to you that there would be

a pay-streak below that?

A. No, I couldn't say that it would.

Mr. McGINN.—That is all.

Mr. CARR.—No questions.

ED. WALTERS, a witness on behalf of plaintiff, after

being sworn, testified as follows: .

The COURT.—If it is the fact and you can so agree,

why can it not be admitted that these other people that

were with Mr. Witte would testify the same as he has.

Mr. CARR.—I am satisfied to do that.

Mr. McGINN.—If the testimony is admissible, we will

admit that.

Mr. OARR.—^Q. What is your business?

A. Mining and prospecting.

Q. You went out on Cripple Creek early in August?

A. Yes, sir. <

Q. You were going out on your own business and did

some panning at my request?

A. That is it, yes, sir.
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Q. What properties did you pan on?

A. From 10 to 19, exclusive of 18.

Q. From 10 Below Discovery to 19 Below Discovery

on Cripple Creek, except 18 Below? A. Yes, sir.

Q. Was anyone in company with you when you did

this panning? A. Mr. Lange.

Q. Did you take the material which you panned?

A. Yes, sir.

Q. Did anybody point out the place for you to take

it from? A. No, sir.

Q. Did you choose the place yourself?

A. Yes, sir.

Q. Where did you take the du't from?

A. From the base of the hill and the bank of the

creek and in the creek.

Q. Did you wash pans of dirt on each of those claims

you have spoken of?

A. Yes, and in some places two, from two to three

pans.

Q. In all. about how many pans did you pan?

A. Close to 20, I guess.

Q. W^hat was the result of your panning?

A. I got all the way from half a dozen colors to a

large number of colors in every pan.

Q. What was the character of the gold?

A. Very fine.

Q. Where did there seem to be the most colors, at the

base of the hill or the banks of the creek?
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Mr. McGINN.—^We object as immaterial.

( Objection overruled. Defendant; excepts.)

A. Well, I got quite a number of colors at the base

' of the hill, and somie on the creek, too.

,
Q. What is the material that you panned in?

A. It is a sedimentary formation containing clay,

Isand, schist, small particles of schist, quarts;, and black

sand.

I Q. How long have you been a miner?

A. I have mined and prospected for 15 years, but not

continuously.

Q. How much of the time?

A. Probably about 8 or 9 years.

Q. Are you able to state from your experience as a

miner and prospector, whether the finding of that kind

<.'f formation in the valley of that creek, and the pres-

ence of the fine particles of gold, which you found

throughout that material is of any value to a prospector

as an indication of gold in pajdng quantities in the creek

valley?

Mr. McGinn.—We ask that that be limited to this

particular claim.

Mr. OARR.—I mean on these claims.

A. I couldn't say without prospecting.

^Ir. OARR.—Is it of any value a<s> an indication?

A. It might be for hydraulic purposes.

Q. I am not asking you as to whether it is an indi-
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cation that that material which you panned on the sur-

face would be material proper to run through sluice

boxes witJi the exp^ectation to finding pay, or whether

the finding- of that kind of material and gold in it would

indicate any pay at greater depth in the valley,

A. Yes, 1 think it would.

Mr. CAKK.—Take the witness.

Mr. McGlNN.—Q. What do you base that on?

A. Because I believe there is a pay-streak running

down the creek.

(2- That is v\hat you base it ou? You believe there

is a pay-streak runniug down there?

A. Yes, sir.

Q. But the fact of a few colors of gold haviug been

found upon the surface, is uot an indication to you that

there is a pay-streak Below 1?

A. That is hard to say.

(^ You don't want to be understood as going upon

record and saying tliat the finding of a few colors upon

the surface is an indication that there is a pay-streak

100 feet below? A. No.

Q. As a matter of fact, if you are going to buy a.

claim would the finding of a few colors upon the sur-

face that way mean anything to you? A. No.

Q. Gold is found in wash-gravel in this country?

A. Yes, sir.

(}. In Avell-defined pay-streaks? A. Yes, sir.
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Q. And you would have to find the pay-streak, or

something that indicated that there was a pay-streak,

before you would buy anything unless you would buy

it as a wild-cat?

A. Yes, I would want 'a pay-streak in that case.

Q. You don't know of any place in this country where

that character of stuff you found down there is being

mined?

Mr. OARR.—^We object as irrelevant, incompetent and

immaterial.

(Objection overruled. Plaintiff excepts.)

(No answer.)

Q. You don't know of any place in this country

where that character of material that you get down

there is mined?

A. No, I never seen that formation before.

Q. It couldn't be mined?

A. Well, I don't know; I wouldn't say for certain.

Q. Do you know what the distance is from surface

to gravel down there? A. No, I do not.

Q. In order to njiue in this country, you have tO' go

through that muck, do you not; sink a shaft and go

through it and strike the gravel down below?

Q'. Nobody ever mines th'at muck that overlies the

gravel?

A. I haven't heard of anybody.

Mr. McGinn.—That is all.
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Mr. OAKK.—That is all.

Mr. CAKK.—\\'e uow offer to prove bj :Mr. E. M.

Marston aud Mr. Harrv Colin, Deputy U. S. District

Attorney, the same facts testified to by Mr. Witte.

The OOURT.—That is in relation to linding- gold on

the claims, the qnantity and amount?

Mr. McCtIXN.—And the cross-extimiuation will be

considered the same.

3Ii'. CAIvK.—That testimony will then be considered

in.

^Ir. McGIXX.—Yes.

The COURT.—Yes.

Mr. CAKlv.—We now offer the deposition of Thomas

Aitken, a witness on behalf of plaintiff.

:Mr. McGIXN.—Very well.

The COURT.—Yes.
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In the District Court fw the Territory Of Alaska, Third

Division.

No. 3i0.

F. G. LANGE, Plaintiff,

vs.

C. J. ROBINSON, A. W. KOBINSON, CLAKA KOBIN-

«0N, W. J. RILEY, A. DILLON, F. R. DAVID-

SON, F. P. MARTIN aud L. G. HOWARD,
Defendants.

No. 341.

F. G. LANGE, Plaintiff,

vs.

C. J. ROBINSON, A. W. ROBINSON, W. T. EWING,

JOHN SARGENT, WM. McPHEE, BEN R. EV-

ERETT, W. J. RILEY and ARTHUR :McNEER

aud FRED ANDRAK, Defendants.

No. .

FANK J. KINGHORN, E. SUTER, P. G. CHARLES,

JAMES K. DARNELL, J. H. MeNEER and THE-

ODORE KETTLESON, Plaintiffs,

vs.

FRED ANDRAK, J. A. FRANZ, M. KENNEDY, J. E.

JOHNSON, C. ANDRAK, E. ANDRAK, H. AN-

DRAK, J. ANDRAK, ^VILLIAM REDDEN,
THOS. W. DEMPSEY, FRANK BERRY, S. D.

MelLROY, JOHN BROWN and ROY M'cQUEEN,

Defendants.
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Deposition of Thomas Aiken.

^lessrs. Can- & Xye, appear for plaiutitt". F. G. Lange,

in t'ases Nos. 340 and 341, and for defendants ^McQueen

and Brown in Kingliorn et al. vs. Andrak et al.

F. M. Brown, Esq., appears on behalf of plaintiff's in

case of Kinjrliorn et al. vs. Andrak et al.

Leroy Tozier, Esq., appears on behalf of defendants

Andrak in said last-named case.

Messrs. McGinn «S: fc>lillivan appear for defendants in

cases No. 340 and Xo. 341.

John F. Dillon, Esq., for defendants Dempsey, Redeen,

Berry and Mcllroy, not present.

THOMAS AIKEN, a witness on behalf of plaintifes,

being first duly sworn on his oath, testified as follows:

Direct Examination.

(By Mr. CAKK.)

Q. State your full name? A. Thomas P. Aiken.

Q. Your age? A. Thirty-four.

Q. What is your business? A. Usually mining.

Q. For hoAv long have you been a miner?

A. About 15 years.

Q. Have you ever owned mining property?

A. Some.

Q. Where have you worked mining properties in the

Dawson and Yukon Territory country, and Alaska

country?

A. Qin Dominion principall}', and on Cleary.
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Q. On Dominion CVeek in the Yukon Territory?

A. Yes.

Q. And on deary Creek in this mining district?

A. Yes.

Q. Did you own property on Dominion Creek?

A. Yes.

Q. Did you own any of the property? A. Yes.

C^. What kind of property was it?

A. Sidehill ground and creek grouud.

Q. ^A'as it deep? A. About thirty feet deep.

(}. Placer miniuo- giouud? A. Yes.

i}. What property have you owned and worked on

O'leary Greek?

A. I don't own anytliing- on deary.

Q. What property have you worl^ed on deary Creek?

A. No. 1 Below.

Q. How did you work that? A. By drift.

Q. Did you have a lay on it? A. Yes.

Q. It was 3^our own worlv? A. Yes.

Q. How long were you at work on that property?

A. Myself and partners.

Q. For how long? A. A lay for two years.

Q. Is the lay finished?

A. It will be finished in the course of a month. We
will have to puiiip' it out again.

Q. Have you ever engaged in prospecting in the

Yukon country and Alaska country?

A. Very little.
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(2. Aiv yon ;u-ciistoiut'd to paiiiiiuj; dirt and travel

or the purpose of ascertaining- whether it carries g"old

r not? A. Yes.

(2- ilow ninch experience have you had in that busi-

less? A. 1 always did my own panning.

i}. Well, have you panned a little, or a great deal?

A. A good deal.

Q, What country had you mined in before coming to

he Yukon Territory?

A. Colorado and British Columbia.

(}. Have you ever mined in Australia? A. No.

Q. Have you ever been on Ci^pple Creek in this Re-

:ording District? A. Yes.

Q. I will ask you first whether you have any connec-

ions with, or interest in this litigation? A. None.

Q. Are you acquainted with the defendants in the

}ase of Kinghorn vs. Andak and o^tliers? Or with the

plaintiff Fred. Lange in the case of Lange vs. Robinson?

A. I never saw those people before that I know of.

Mr. Robinson is the only man I knew and I only knew

him by sight.

Q. When did you first go to Cripple Creek, when was

the first time you went to Cripple Creek?

A. That was the first time I ever went there that

day I went out.

Q. When was that, Friday' of last week?

A. Either Friday or Saturday.

Q. In whose company did you go out?
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A. Mr. Nye and Mr. Lange.

Q. The plaintiff, Fred. Lange?

A. I think Mr. Lange went along, yes,

Q. At whose request did you make that trip?

A. Mr. Nye's.

Q. For what purpose were you asked to make the

trip by Mr. Nye?

A. To see if there was any gold in the muck and

along the creek bed.

Q. Did 3'Ou do any panning there? A. Yes.

Q. Do you know on what properties you panned on

that day?

A. No. I Y>'ould not be sure on what properties I

panned. I don't remember. We panned about a hun-

dred yards up and down the creek.

Q. Was any statement made to you as to the number

of the claim?

A. Yes, there was but I have forgotten.

Q. Was that stated to be number eleven Below Crip-

ple Creek?

Mr. SULLIVAN.—Objected to as leading.

A. I don't remember.

Q. Who was present when you panned?

A. Mr. Nye here, and Mr. Lange; I don't remember

anyone else.

Q. Was Grant Murdock there?

A. Yes, I think he was.
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Q. Was tliere a man who had been working- on the

]>roperty there, do you remember?

A. No, I don't remember that man in particular

workinji: on the property.

Q. About how many pans of dirt did jou wash that

day, Friday or Saturday, last week?

A. 1 think three pans only I took that day.

Q. AYhere did you take the stuff from that you

washed?

A. Rio-ht alonor tie bank of the creek.

Q. About how far below, the surface of the ground?

A. Three to fiye feet, we panned pretty close to the

water's edge.

Q. How high was the water in the creek?

A. It was pretty high; it seemed to be four or fiye

feet deep.

Q. Did you take any material from up near the base

of the hill on the right limit of Cripple Oeek?

A. Yes.

Q. How many pans? A. One pan.

Q. How many pans did you wash altogether?

A. As near as I can remember, three. Three at

least. Might haye been four.

Q. Wliat did you u.*;e for panning?

A. An ordinary pan.

Q. A gold pan? A. Yes.

Q. Wliat was the result of that panning?

Mi*. BROWN.—Objected to on the part of the plaintiffs
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Kinghorn and others unless it be shown on what ground

it was on.

Mr. CARR.—Yes, we will show that later, we cannot

show it by two witnesses at the same time.

Q. What was the result of vour panning?

A. We would find a little fir.e gold, verv fine gold.

Q. In how many pans did you find gold?

A, I think there were two skunks.

Q. How many colors did you find.

A. Sometimes you would find about two or three

colors and sometimes a good many with quite a little

string of \evy fine gold.

Q. You are talking about Fridaj^ and Saturday, or

yesterday, too? A. Altogether last Friday.

Q. Do you remember in how many pans you found

gold?

A. There were two pans, I remember perfectly well,

that there was nothing in.

Q. Do you remember how many pans you panned al-

together, whether it was two, three, four or five?

A. Xo. I would not swear to that. I am certain

there were three, I know there were at least three.

Q. Did you find gold in any of the material panned

by you which you took from the creek bank?

A. Yes.

Q. Did you find gold in the material which you took

from near the edge of the hill, the base of the hill?

A. Yes.
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(}. That would be two pans at least? A. Yes.

ii- In which one of those pans did vou find the most

colors of gold?

A. The one at the hill; showed best.

Q. How far below the surface was that material

taken?

A. From the surface down six inches.

Q. How was it got?

A. I dug it with a stick; a wooden spade.

(}. Was there any moss over it before you took it

up? A. No, there was no moss; just turf.

Q. Was there turf?

A. Yes. A kind of turf or mud underneath.

i}. Did the surface of the ground appear to have been

disturbed before you disturbed it to take this material

out? A. No.

Q. Have you been on the ground since that time?

A. Yes. I was once.

Q. What day? A. Stinday.

Q. Yesterday? A. Yes.

Q. How many hours did you spend on Oripple Cteek

yesterday ?

A. I don't remember, five hours, probably four or

live, I imagine about four hours.

Q. At whose request did you go and with whom did

you go? A. The same, Mr. Nye.

Q. Anyone else go along?

A. Yes. This man, ]Mr. Lange, and Mr. Murdock, and

a man by the name of Fields, I believe.
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Q. Did you do au}' panning there yesterday?

A. Yes,

Q. Did you know what claims you pan on?

A. We panned from 19 Below the lowest one up to,

I think, 8A, the last one, all the way up.

Q. You panned on every one of the claims from 19

Below up to 8A Below? A. Yes,

Q. How many pans did you wash altogether?

A. I didn't count correctly. I would think about

twenty or in the neighborhood of twenty.

Q, Who procured you to pan yesterday?

A, I took the material myself,

Q. Can you describe the points at which you got this

material?

A, No, I could not only by saying it was along the

bank of the creek,

Q. Did you take any from the base of the hill?

A. No, none from the base of the hill.

Q. Who chose the points along the creek bank from

which you took this material which you washed?

A. I chose them myself.

il And who took the material?

A. I took the material.

Q. What did you use? A. A stick.

Q. And a gold pan? A. Yes.

Q. Was there any appearance that the ground at

the places where you took this dirt had been disturbed

before? A. No.
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Q. Are you able to give an opinion as to whether or

not it had been disturbed before you took this mate-

rial there?

A. It showed no signs of it.

Q. Did you take material and wash it from each one

of those claims from 19 Below to 8A?

A. Yes.

Q. What was the result of your panning?

A. About one-half of the pans showed gold and the

other half, I would think, were blanks.

(). Do you know whether you obtained colorf^ from

the material taken from everyone of the claims?

A. No, there were some of the claims I got nothing

on them.

Q. You didn't keep on until you

—

A. No.

Q. There were others with you? A. Yes.

Q. I will come to that later. What was approxi-

mately the greatest number of colors you obtained in

any of those pans?

Mr. SULLIVAN.—^Objected to unless it is shown that

the panning was done upon the ground in controversy.

A. I didn't count them.

Q. Can you make an estimate?

A. The greatest number I washed?

Q. Yes.

A. Well, I think there would be at least twenty-five

colors in the best pan. No, there was not; that was- the
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pan I saw one of the others' pan. There would be at

least ten colors.

Q. Didn't you wash one pan there, Mr. Aiken, which

appeared to have more than a hundred colors in it?

Mr. SULLIVAN.—Objected to as leading.

Ml". CARR.—It is leading, but I asked him the ques-

tion.

A. Well, to the best of my recollection, it was one

of the other men that washed that pan.

Q. Did you see it washed?

A. Yes, I saw it washed. I saw them washing it.

Q. Did you see the result?

A. Yes. !

Q. Speaking of that particular pan, what would you

say was the approximate number of colors obtained in

that pan?

Mr. BROWN.—^Objected to unless it is shown to have

been upon the ground in controversy in this case.

Q. What do you say?

A. I would not like to say it was a hundred colors.

I would not like to say it was over fifty.

Q. Do you think there were as many as fifty?

A. Y^es, I think there were fifty in that particular

pan.

Q. Plainly discernable? A. Yes.

Q. What was the character of that gold?

A. Very, very fine.
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Q. What others do you speak of were panning on the

creek yesterday? '.

A. This man I mentionied went out with me.

Q. Mr. Fields? A. Yes.

Q. Did anyone else pan besides Mr. Fields and your-

self?

A. Yes. That man that owns in it, Lange.

Q. Mr. Lange? A. Yes.

Q. How many pans did Mr. Lange pan?

A. Not as many as we did, I think. He panned on

Friday, probably a pan on each claim. I don't know.

T am not sure on that poimt.

Q. Do you know how many Mr. Fields pan?

A. He panned a great deal more than I did.

Q. What is the material, the formation along the

valley of Cripple Creek in the vicinity of the creek itself,

and in the ground on which you panned from 19 Below

to 8A Below?

A. I don't know what the country rock is.

Q. No, but the surface material you panned in?

A. What we always used to call muck. It has more

or less clay in it.

Q. Does it have anything besides clay in it? Is there

any black sand in it?

A. Yes, there seems to be a little black sand, a very

little

Q. When you took a pan of dirt did you take a full

pan each time?
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A. S'ometimes' I did and sometimes I did not. Some-

times I would take all the pan would hold.

Q. Now, is there ainything besides black sand—any

other sand?

A. Ther'e are some specks either light flakes of schist

or mica; I didn't pay aJttention at all to exactly what

it was. It is from schist rock,

Q. You say it is from schist rock? A. Yes.

Q. Are you familiar with the surface formation on

Dome Creek?

Mr. SULLIVAN.—Objected to as having nothing to

do with this creek and incompetent and immaterial.

Mr. CAKK.—Our opponents have claimed that it is

The same material that is found on Dome Creek.

Q. How does this surface material on Cripple Creek

compare with the surface material on Dome CVeek?

Messrs. BKOWN and SULLIVAN.—Objected to as im-

material.

A. You meau the muck?

Q. Yes.

A. It has more clay in it than Dome Creek.

Q. Now, in how many pans of maitetial that you

panned did you get black sand and this fine mica-schist?

A. Well, I would not say about black sand, because

the ones I didn't get gold in 1 paid no attention to what

was in it. You could always see some of that light

flakey material that <^omes from the schist whether you

had gold, or not—mica or whatever it was.
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Q. Did you see that in all the pans you washed?

A. Yes.

Q. Wliat would you say as to the black sand?

A. I paid no particular attention to the black sand.

I paid all the attention to the gold, that is the only thing

I paid any attention to.

Q. From your experience as a miner, and from your

experience in panning and examining this surface ma-

terial on Cripple Creek and in the Cripple Valley, what

is your opinion as to whether or not gold is distributed

over the surface of that valley.

^Ir. BROWN.—Objected to as incompetent, irrelevant

and immaterial and calling for the conclusion and opin*

ion of the witness. He can only testify to what he saw

and what he found..

Mr. TOZIER.—We desire to make the same objection

on behalf of the Andrak i)eople.

A. The part of the valley I panned in certainly had

traces of very fine gold.

M\ BROWN.—Traces of very fine gold?

A. Yes.

Q. Did you see any staike there on that ground with

the name of Fred. Andrak and other Andraks on it?

A. I saw a location stake there.

Q. What location stake and what people?

Mr. SULLIVAN.—Object to.

Q. Andrak or 'the Andrak Mining Company?
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Mr. SULLIVAN.—Objected to for Robinson and

others.

Mr. OARB.—This is only material as to the Kinghorn

case.

'

A. I saw a stake, but I did not read the names.

Q. Who was present when you examined that stake?

A. Mr. Fields and Mr. Lange.

Q. Was Mr. Nye ther-? A. Yes.

Q. Did you examine the date, the figures on that

stake? A. Yes.

Q. State what you observed.

Mr. BROWN.—Objected to for the reason that the

witness states that he was not able to tell what was on

it.

Mr. OARR.—He says he don't know what names were

on it.

A. The lower date was April 11th and the upper date

was scratched out or apparently rubbed out. It was

April 17th or A 17th. It was not April. There was

only a piece of the A and IT that I could make out.

Q. Was the word "April" and the figures "17" on the

upper date that you speak of?

A. Yes, that was the obliterated one.

Q. Was there any location notice or anything written

between them?;

A. There was a notice written.

Q. And above the April 11, date?
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Mr. SULLIVAN.—Objected to as leading.

A. No, I saw no notice above the April 17.

Q. But above the April 11?

Mr. SULLIVAN.—Same objection.

A. The writing is between the two.

Q. And the date April 11 is down below the writing?

Mr. SULLIVAN.—Same objection.

A. Yes.

Mr. OARli.—Of course the stipulation at the head of

this will state that there is legal cause for taking the

deposition on the ground that he is about to leave the

town of Fairbauiks, on business of his own.

Cross-examination.

Mr. BROWN.—Counsel for plaintiffs Kinghorn and

others against Andrak and others now move to strike

out all the testimony of the witness in relation to the

finding of gold on the gTound that it does not appear

that it was found on anv of the gi'ound claimed by the

plaintiffs Kinghorn and others.

Q. Is the ground upon which you panned on Friday

or Saturday of last week any part of the ground upon

which you panned yesterday?

A. I could not say.

Q. I don't mean the exact ground. Where is the

ground upon which you panned on Friday and Saturday

with reference to the ground you panned on yesterday?

A. It is within that stretch.
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Q. Between 19 Below and 8A Below? A. Yes.

Q. Do you remember distinctly whether you panned

on 8A and 9A Below?

Mr. BROWN.—Objected to as leading and suggestive.

A. Yes.

Q. Did you pan on both of those claims?

A. I was told they were the claims.

M*r. SULLIVAN.—Object to the answer as hears^ay

testimony.

Mr. OARR.—That is all..

Mr. SULLIVAN.—I move to strike all the testimony

because it is not shown that the gold was panned within

either the Paragon, The Hoppickers or the Eureka

Groups of mining claims.

Crossrexamination.

(By Mr. TOZIER.)

Q. How long did you mine in the Yukon Territory?

A. I came in in 1897 and was there until I came down

here last summer.

Q. Whereabouts did you mine?

A. On Dominion principally.

Q. On Dominion Oeek? A. Yes.

Q. Any place else? A. Gold Run.

i}. Did you ever during your experience in the Yukon

Territory pan colors on the surface of the ground there?

A. Yes.
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Q. Did you ever, where you have panned colors on the

surface of the gTound there, sink a shaft to bedrock?

A. Yes.

Q. Did you always find pay? A. No.

Q. Is it an indication absolute where surface indica-

tions where gold are found that underneath those sur-

face indications of gold there is a pay-streak?

Mr. OABR.—Objected to as irrelevant and immaterial.

A. Not necessarily.

Q. How does the formation of the valley of Cripple

Creek and in particular the formation in the creek bed of

Cripple Creek compare with the formation of the creek

bed of Dominion creek in the Yukon Territory?

A. It has more of a clay in it.

Q. In which creek? A. On Cripple Creek.

Q. But I understand you to say you found mica schist

in a bed of Cl'ipple Creek?

A. Not in the bed, but along the banks.

Q. What do you understand by mica schist?

A. Pieces of mica-schist rock.

Q. Is it mica or schist?

A. It ma3' be either one.

Q. Is it a combination of both?

A. A piece of rock in the pan would be a combination

of both.

Q. Is it not true that all over this country so far as

you have prospected and the Yukon Territory, so far a«
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you have prospected 3'OU find mica-schist formation, upon

the surface? A. Yes.

Q. When did you say you first went upon Cripple

Creek? A. Friday or Saturday.

Q. Of last week?

A. Yes. Went last, you mean?

Q. No, the first time. A. Friday or Saturday.

Q. You were not familiar at all with the stakes upon

Cripple Creek? A. I never was on it before.

Q. Were you made familiar with the stakes upon

the creek at that time? A. Not on Saturday.

Q. Were you made familiar by personal observation

at your visit yesterday? A. Yes.

Q. In regard to the Audrak stake you claim you saw,

what w^as written upon that stake?

A. I don't know, I didn't read it.

Q. Whereabouts was that stake located?

A. I don't recollect exactly. It seemed to me about

the center as near as I can recollect of the group travel-

ing down the trail.

Q. On the right or left limit of the creek traveling

downstream?

A. The left limit of the creek traveling downstream.

Q. How far from the creek? A. I don't know.

Q. Who called your attention to the stake?

A. Mr. Lange.

Q. Do you know if it was what is claimed by Ali-

drak's to be the lower or upper stake, of the Andrak As-

sociation mining claim? A. I don't.
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(J. Who else examined that stake at that time with

von? A. This man Fields.

Q. Did YOU see any other location notice of the

Audrak association claim upon any stake?

A. No, I did not..

Q, Did you endeavor to find any stakes of the Andrak

association claim? A. No, I did not.

Cross-examination.

(By Mr. SULLIVAN.)

Q. You say you liave mined for fifteen years?

A. Yes.

Q. Did you ever before pan in muck to see if you ooiikl

find gold? A. No.

Q. You never believed you could find gold before in

muck, did you? A. No.

Q. You don't know do you?

A. I could not say. I am not sure.

Q. Who pointed out the ground for you to pan in down

there? A. No one pointed it out.

Q. Who went with you at the time?

A. Mr. Nye, Mr. Lange and Mr. Fields.

Q. How did you know where to commence panning?

A. They told me to commence at the lower end of the

group and work up.

Q. What group?

A. This string of claims from 19 Below and work up
the creek.

Q. You panned upon the creek bank?
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A. Tlie bank of the creek,

Q. How wide is the bank of the creek there between

the water's edge and the moss? A. How wide?

Q. Yes, liow wide is the distance between the water's

edge and the moss on the surface of the ground?

A. It would be from five to fifteen feet.

Q. You didn't pan where the moss was?

A. No. I panned along the bank of the creek where

the creek is broken and cut down. •

Q. You filled the pan up with the aid of a stick?

A. Yes.

Q. If there was moss there, you could not do that?

A. No.

Q. Do you believe that that gold got there by the nat-

ural way gold usually reaches ground?

A. I don't know.

Q. You don't know anything about that. You simply

found those colors there and don't know how they got

there? A. No, I do not.

Q. From your observation looking along that creek

and finding ^^'hat colors yon did there in panning along

there, would you as a practical and experienced miner be

justified in running that stuff through a sluice-box?

Mr. CARR.—Objected to as irrelevant and immaterial.

A. No. I would not go up against it.

Q. You have panned around this country a great deal,

haven't you? A. Yes.

Q. Did you ever yet see a miner, a practical experi-
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ciiced inincr. that pannod that imuk expecting to find

uold? A. I never did,

Q. 1 think that is all, Mr. Aiken.

Cross-examination.

(By Mr. BROWN.)

Q. Did yon ever see anybody work that kind of stuff,

Mr. Aiken? A. No.

Q. You say you would not have worked it, yourself?

A. No.
I

Q. Do you know about how deep this formation over-

lies the gravel below? A. I do.

(Answer continued.) How deep to the gravel, do you

mean?

Q. Yes?

A. I don't know,

Q. Was Mr. Lange out there with you Saturday?

A. Yes.

Q. What time did you go out?

A. We left here, as near as I can recollect, about six

or seven in the morning.

(2- What time did you get back?

A. About the time the whistles were blowing.

Q. Before six o'clock? A, Y^es,

Q. Was Mr, Lange with you all this time? A. Yes.

(2. Y<m arc sure of that, are you?

A. He was around with us all the time ; he was not in

sight all the time; he was in the immediate vicinity.
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Q. He got more o:old in his pan than any of the rest

of you?

A. No. I don't think he did. I didn't notice that he

did.

Q. That is all

.

Recross-examiiiation.

(By Mr. SULLIVAN.)

Q. If fine gold had been scattered along that space be-

tween the water's edge and the moss along that creek and

von had panned there, would you have found it?

A. If enough of it had been, I would.

Q. If gold had been scattered along that muck on the

top, Mr. Aiken, a short time before and you picked up a

pan of that muck would you have found that gold?

A. I would.

Recross-examination.

(By Mr. TOZIER.)

Q. Did you make an examination as a practical man

of the operations upon that creek between where you

saw the Andrak location notice and what was told you was

Creek Placer Mining Claim 8A Below Discovery?

A. I saw some of the shafts and holes.

Q. How many?

A. I didn't keep count of them.

Q. Which do you remember was the deepest hole you

saw there?

A. The deepest hole went to bedrock.

Q. Whereabouts was that located?
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A. Towards the upper end to the l)est of my recollec-

tion.

Q. Was there anyone working there yesterday?

A. No one yesterday.

Q. Was anyone workintj there at the time you were

there before?

A. No, not that I noticed. There may have been,

thonijh.

Q. Did yon pan from the dumps from any of those

shafts? A. T didn't, none of them.

Re-examination.

(By Mr. OARR.)

Q. When you were there on Friday were there any

laborers there?

A, Yes, they were there at the tent.

Q. What tent—near the shaft?

A. There was a tent not far from' the shaft. There

were laborers there and one farther down Lange's tent

there was a man there.

Q. When you were pannino' there last Friday and

yesterday did you see any indications whatever that the

sjold which you found in that material had been placed

there by human agency?

Mr. SULLIVAN.—Objected to as leading and sugges-

tive?

A. No, I did not.

Mr. TOZIER.—The same objection for the Andrak peo-

ple.
, .

' 'l^liJ^kl
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Q. Have you any opinion as an experienced miner as to

whether or wet f.>okl which you found in that material was

placed there by any human agency?

]Mr. BROWN.—Object to that question as the witness

has already stated that he did not know.

A. I do not know.

Q. Have you any opinion upon that subject?

Mr. SULLIVAN.—Objected to as callings for the opin-

ion of the witness, and he has already testified, he does not

know.

A. (No answer.)

Q. The question is, have you any opinion upon that

subject?

A. A man could not "ive his opinion on that.

Q. Why not?

A. Because it could be put there, and it could not

Q. What do you mean? Just state what you mean.

A. If a man could get enough gold he could scatter it

over there so that you could find it.

Q. I ask you if you have any opinion as to whether that

has been done on that creek or not.

A. I don't know.

Mr. SULLIVAN.—Objected to as already answered

that he does not know.

Q. Would it be a difiScult matter, or otherwise, to so

distribute gold along the bank of that creek that you or

any other person could find it as you found it there Sun-

day?
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Mr. SULLIVAN.—Objected to as irrelevant, imma-

terial and incompetent, whether it would be diflBcult or

not.

(No answer.)

Q. What do you say about that?

A. Yes, it would be diflScult.

Q. Why, and how difficult.

A. It would take too much j^old of that particular

kind.

Q, How much would it take?

Mr. SULLIVAN.—Objected to that question.

A. I don't know; I could not estimate. I don't know

of anywhere where it could be found in the camp.

Q. Well, now, explain what you mean by that.

A. Well, I don't know where you could get gold out

of the golddust in the camp of that particular nature. It

is so fine.

Q. Do you think there is enough gold of that character

in the camp, or has been this summer?

:Mr. SULLIVAN.—Objected to as incompetent, and ir-

relevant.

A. I don't know.

(Question <ontinued.) Saved or sluiced up in the mining

operations in this district to so salt the banks of that

creek.

A. I don't think it is fine enough any of it that is

mined around here.
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Q. Coiild that character of gold be saved in the sluice-

boxes? A. I don't know.

Q. That is all.

Kecross-examination.

(By Mr. SULLIVAN.)

Q. Mr. Aiken, Mr. Lange, Grant Murdock and Mr. Nye

were with you when you went down?

Mr. CARR.—And Mr. Fields.

(No answer.)

Q. They didn't at any time ask you to pull up the moss

or ask you to see if there was any gravel under the muck.

A. No, they did not.

Q. If a man were going to salt that bank of the river

the cheapest way would be to get the very finest gold in

order to have it stay on top? A. Yes.

Recross-examination.

(By Mr. BROWN.)

Q. Did you ever see any gold as fine as this saved in

this county, Mr. Aiken? A. I never did.

Q. How many colors such as you say you found does

it take to weigh a cent?

A. I could not estimate.

Q. It would take a good many, wouldn't it?

A. It would.

Q. How many—a hundred?

A. I could not give any accurate estimate which would

be worth giving.
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V

(^. Would von say that such indications as you found

would iiiak(* the ground worth anything for mining pur-

l)ose?

Mr, OARR.—Objected to as immaterial.

A. It is not worth anything for what that is worth to

mine it. i

Q. That is all?

Re-examination.

(By Mr. CARR.)

Q. Supposing that the same kind and character of

gold as to fineness were found upon the top gravel under-

lying this so-called muck any distance underneath that

surface 40 to 50 or 100 feet, would the presence of such

fine gold upon the top of that gravel be any better in-

dication of the existence of gold in paying quantities at the

bottom of, or nearly the bottom of, the gravel deposit?

^Ir. SULLIVAN.—Objected to as a hypothetical ques-

tion, and there is nothing in the testimony shows any

such state of facts.

A, No, I would not consider one worth any more than

th'e' other.

Q. That is all?
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Stipulation rs to Taking Deposition of Thomas Aiken.

It is hereby stipulated and agreed by and between the

undersigned attorneys for the plaintiffs and defendants,

respectively, in the above-entitled actions, that the depo-

sition of Thomas Aiken, a witness on behalf of the plain-

tiffs, may be taken before Jeremiah Cousby, a notary pub-

lic in and for the District of Alaska, at the offices of Carr

& Na'c in the Washington-Alaska Building, in the city of

Fairbanks in said District on the 11th day of September,

1905, commencing at the hour of 3 :30 o'clock in the after-

noon for use upon the trial of said actions under the pro-

visions of chapters 1 and 63 of the Alaska Civil Code, upon

the ground that said witness is about to depart from the

place of trial of said actions and go more than a hundred

miles therefrom.

It is further stipulated and agreed that all notice

of the time nnd place of the taking of said deposition

and of the name of the officers before whom the same is

to be taken, and the reading of said deposition by the

v.'itness and the subscribing thereof by him are each and

all hereb}^ expressly waived and dispensed with.

Dated the 11th of September, 1905.

OARR & NYE,

Attys. for Plff. in Lauge vs. Robinson et al., Nos. 340 and

341, and for Defendants McQueen & Brown in

Kinghorn et al. vs. Andrak et al.

JOHN F. DILLON,

Atty. for Defts. Mcllroy, Berry and Redden and Demp-

sev in Kinghorn et al. vs. Andrak et al.
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F. M. BROWN,

Atty. for PlfTs., Kiiif^borii et al. vs. Andrak et al.

MCGINN & SULLIVAN,

Attys. for Defts. in Lange vs. Robinson et al., Nos. 340

and 341.

HEILIG & TOZIER,

Attys. for Fred Andrak et al. in Kin<jhorn vs. Andrak

et al., and for Fred Andrak, in Lang'e vs. Robinson

et al.. No. 341.

IMstrict of Alaska,

Fairbanks Precinct,—ss.

This is to certify that on the 11th day of August, 1905,

before nie, the undersigned, a notaiT public in and for

the District of Alaska, personalh^ appeared Thomas

Aiken, a Avitness on behalf of plaintiffs in the above-

entitled actions, together with Carr «& Nye, and F. M.

Brown, Esq., attorneys for plaintiffs, and M. L. Sullivan

and Leroy Toz^'er, Esqs., attorneys for the defendants,

at the offices of Oarr & Na'c in the Washington-Alaska

Building in the city of Fairbanks, in said district, on

the 11th day of September, 1905, at 3:30 o'clock in the

afternoon for tlie taking of the testimony of said Thomas

Aiken pursuant to the stipulation hereto annexed for

UvSe upon the trial of said actions under the provisions of

chapters 61 and 63 of the Alaska Civil Code; that then

and there, in the presence of all of the said persons

named, before proceeding with examination of the said

witness, he was, by me, first duly sworn upon his oath
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to tell the truth, the whole truth, and nothing but the

truth in relation to the matters in dispute in said ac-

tions, and thereupon that the said place in the presence

of said persons named, the deposition of said witness,

Thomas Aiken, was taken before me between the hours

of 3:30i and 4:30 of said da}^, and was reduced to writing

by me; that the reading and signing of said deposition

Avere waived, and the foregoing twenty-four pages first

hereto attached contain a. full, true and correct tran-

script of the deposition of said witness, and the whole

thereof.

Witness my hand and seal the 12th of September,

1905.

JEKEMlAH OOUSBY,

Notary Public for Alaska.

Mr. OARK.—We also offer as a deposition the testi-

mony of Mr. John D. Field given on the stand at the

trial of Kiugliorn vs. Andrack in this court, according

to stipiilatiou between counsel.

The OOIJKT.—Yes, that may all be considered in the

case at this time.

Testimony of JOHN D. FIELD, on behalf of plaintiff.

(This evidence w^as given in Kinghorn vs. Andrack, in

which action Condon, Hess & Brown were attorneys for

plaintiff; Mr. Dillon represented certain defendants;

Messrs. Oarr & Nye certain other defendants; and

Messrs. Heilig & Tozier the other defendants.)
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Mr. OAKR.—(2. State your name.

A. Jolm D. Field.

Q. What is your aj^e? A. 36.

(>. \\'liat is your occupation? A, Mining.

(2- ilow loui; iuivc you been a miner?

A. Well, I started to study general mining, and

prospected wlieu I was 17 years of age.

(}. v^tate wliiit ttM-hnical knowledge you have of min-

ing.

A. 1 took three courses of lectures and laboratory ex-

periments at the Tucson School of Mines, now known

as the University of Arizona.

<l When was that? A. lu '89, "90 and '91.

Q. What practical experience have you had as a met-

allurgist and technical miner?

A. I have had considerable.

Q. State what it Avas, and when and w'here.

A. My first employment was with the American Trad-

ing Company in Korea.

Q. How long were you with them?

A. Eleven months.

Q. In what capacity?

A. A sort of consulting geologist and mineralogist,

an assistant more than anything else.

(}. What was your next experience?

A. My next experience was in Arizona three (3)

months with the Table Mountain Company.

Q. What class of luiniug?
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A. That was copper.

(}. Your experience in Korea?

A. That was placer and quartz.

Q. Wli,at other exijerience have you had?

A, I haA'e been employed from time to time by vari-

ous parties to go out and examine properties and report

on them.

Q. The same as an exi)ert?

A. The same as an expert. I followed that line of

business.

i). How lono have you been in this Territory of

Alaska? A. About four years.

Q. Have you been enj>aged in mining and prospecting

and examining formations, and rocks here during that

time ?

A. Yes. If I haA'e not been mining for myself, I

have been in the field for other parties.

Q. How long have you been in the Tanana Valley?

xV. I came into the Tanauji Valley a little over two

years ago, or about two years ago.

Q. Have you been here most of the time ever since?

A. In the Tanana, Vallej^; yes, sir.

il. How long have you been in the Fairbanks Mining

District?

A. I got here about September the 20th or 25th last

year.

Q. During that time have you made any examina-

tions of the different creeks and formations here?
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A. Yes, sir.

Q. Have you ever made any examination of the form-

ation upon Oipple Creek, and the ground in controversy

in this action? A. Yes, sir, I have.

Q. When?

A. On Sunday, day before yesterday?

(}. You may state what examination you made down

there; what did you do?

A. I started in at the mouth of Estiier Creek and

went down into the creek bed, that is, what is known as

the creek b?d, but of coin-se you can't travel up that bed,

you have got to come back on the bank frequently and

go down again, on account of the steepness of the bank,

and I started to pan to see if I could discover the pres-

ence of gold. With me was Mr. Aiken. The first place

I went down into the creek, I believe was on 19. This

was on Cripple Ci*eek. I have never been on Esther

Creek. I was told that they called the creek that I was

on Cripple Creek.

Q. Tell us what you found.

A. The first pan I took I got no results. Mr. Cohn

took a pan and went about ten feet further up than I

did, and he took a pan and he said he had a large number

of colors. Mt. —

:^[r. BKOWX (Attorney for Plaintiffs in case of King-

horn vs. Audrak).—We object as hearsay.

Mr. DILLON (Attorney for Certain of the Defendants

in Kinghorn vs. Andrak).—Did you see the pan?
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A. Yes, sir, and I counted the colors. He handed ine

the pan. I had watched him wallowing his pan, and I

walked up the bank and he passed the pan up and I

counted the colors.

Q. How many did you find?

A. Twenty-three as being- visible, and no mistake

about tliem being colors of gold. I then passed the pan

to Mr. Xye, who was present, as he asked to see them.

Q. Go on.

A. I continued panning all the way up the creek.

XoAv the next })lace I panned I got a very large number

of colors.

Q. Where was that?

A. That was on the claim above that, I think, 18;

anyhow, I marked a birch tree and took a lead pencil

and put a big "P" on it so I could find the place again

or anyone else could do so.

Q. What did you find?

A. A very large number of colors.

Q. How many? A. It was a large number.

Q. What else besides gold did you find in the pan

after you panned it down?

A. Very small pieces of quartz and all the metallic

substance I found was black sand.

Q. Did you make an}^ test to find the nature or char-

acter of the black sand?

A. Yes, I tested it to see if it was black sand, as

understood by the average miner. It is magnitite.
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(2- What test did y<ui inake?

A. To trv it 1 took Ihe magnet and wrapped the

prongs of the magnet in paper and jjassed it in, and

when I took it ont there was a black substance sticl%:ing

to the I'aper; v.hen I ran the magnet incased in the

pai)er into tlie pan the particles of magnetic iron ad-

hered to the paper, and then when I withdrew the mag-

net the particles were released. That is a test for mag-

nitite.

Q. Did you do any panning upon this ground in dis-

pute in this action?

A. Yes; I panned from where I started up to 8A,

Avhere they had tlie tent, and took lunch there.

{}. What were the results of your panning along that

creek as coni])ared with the pan you have testified to?

A. About the same all aloug. After panning tAvo or

three pans I panned to find what the source of the gold

was; I panned to find Avhere the source of the gold was,

and after I located the source I had no difficulty in find-

ing it.

Q. Tell the Court what you did and what your con-

clusions Avere as to the source of the gold.

A. I came to the conclusion that that Aalley was

covered AA'ith deposits of river alluvium, decomposed

rock, and it is sort of stratifie<l, and lying between those

stratas is a small layer of black sand which contain gold.

I came to that conclusion, and after taking a large num-

ber of pans I think I was justified in saying that that
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was the source that tlie creek was getting its colors from.

A. I panned it up as close as 18 inches wherever I

could vjiet in under the overhanging of the vegetation,

and under there I found fine gold.

Q. What Avould you say as to the likelihood of that

gold having been placed there by human agency?

A. That is impossible. It is too generally distributed

and this material being in place, that would be impos-

sible.

Q. From your knowledge of formations in this coun-

try, from your knowledge of geology, etc., and from the

appearanc(^ of the surrounding country, did you come

to any conclusion as to what you would probably find by

sinking in that vicinit}^ on the creek?

Mr. BKOWN.—^We object to that as incompetent, ir-

relevant and immaterial, and mere conjecture, and the

witness is not qualified so that he knows what the under-

lying material is in this district.

(Objection overruled. Plaintiff excepts.)

A. I would like to make an explanation if I am per-

mitted to do so of what I base an opinion on.

Q. State your opinion, and state why you arrive at

such an opinion.

A. In valuing a prospect, you would try to determine

the matrix of the minerals which are valuable, and it is

a well-understood fact that the matrix of the gold in

this section is the country rock which is quartz-schist,

which is generally through this country. The valley
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there being- very broad and also very deep, it stands to

reason that there is a very large amonnt of that matrix

broken u]) an.l deposited in the valley thronc^h natural

attrition, an<l rnnnino- water and erosion, and this mat-

rix <^rin<ls up and frees the si'old which by gravitation

seeks its level on bedrock. Hence those conditions being

snch I would certainly say tliat a man would be justified

in sinking a hole and working there with the expecta-

tion of getting pay.

(>. What would you say as to the reasonableness of

a man's pursuing the work of prospecting a creek where

he found such indications of gold as you found there at

that time, as to whether or not he would be justified in

doing so?

^[t. brown.—We object to that as irrelevant, incom-

petent and immaterial and calling for the conclusion of

the witness.

(Objection overruled. Plaintiff excepts.)

The WITXES?!.—What is the question?

(Question read.)

A. The reasonableness? Well, it is looked upon as

a business proposition that after a man gets surface in-

dications such as you find down there, that it is looked

upon as a business proposition that is sufficient to justify

fiiiii in expending time and money in exploring it fur-

ther. There is a large amount of money invested under

those conditions.
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Q. What would yoii say as to the values of those in-

dications, or such indications as you found there, where

the valley surrouudiuir those indications is wide, and

the depth to bedrock is gi'eat, 'as compared with the

place where the valley was narrower and the depth shal-

lower ?

Mr. BROWN.—Objected to as incompetent, irrelevant

and immaterial.

The COURT.—Does this question have any application

to the situation in this case?

Islv. CARR.—It lias as to the value of the indications.

Mr. OILLO'N.—I think it is of this value; that the

large amount of country rock ground up that has acted

as a matrix for the gold, the greater the volume of that

which has been ground up, the greater amount of gold

might naturally be expected at the bottom of that nat-

ural sluice-box.

The COURT.—Well, go ahead.

A. Well, where the valley is wide it is natural to ex-

l)ect that there would be a larger amount of gold than

what there is where it is narrower, but it might not be

concentrated so much as if it was a narrower valley, it

would cover a wider section of the valley.

:Mt. CARR.—Do you know about the width of the val-

ley down there?

A. I observed it, it is something a little over a quar-

terf of a mile.
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(^ What would von sny as to the probability of the

liold beiii«»' concentrated into reasonable narrow con-

tines in a valley of that width where the depth to bed-

rock was in the neiohborhood of 160 feet?

^Ir. BKOWX.—^^Objected to as incompetent, irrelevant

and immaterial and as a mere conjecture.

(Objection overruled. Plaintiff excepts.)

A. Well, I would think taking- into consideration the

slope of the hills

—

Q. As you observed them there?

A. Yes, that the valley is not too wide to cause too

much of a distribution of the gold so as to make it un-

profitable to work; I don't think it is any too wide for

that purpose.

i}. Yon think it is not?

A. (Hi, no, taking into consideration the slope of the

hills and tlie depth of the valleys as shown by those

hills dow'n there.

Q. Did you see the stake at the lower end of the

Andrak location?

A. Yes, sir, I believe I saw a tree there with a no-

tice on it.

(}. Did you observe the condition of the notice upon

that tree? A. Yes, sir, I did.

Q. Did you observe the date on it?

A. Yes, sir, April lltli, 1905.

(^ What was tlie condition of that date? Did it

show any indications of having been altered or changed?
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A. Yes, sir.

Q. What <li(l joii see there in that respect?

A. I started to read the notice. It said "notice,"

and beneath it was a blotted space where some letters

or figures had been rubbed out or blotted out. But you

could distinguish a large "A," ^and part of a "p," I sup-

pose it was there for a "p," and what I deemed ^'17,"

and that had been blotted, and underneath that blotting

was a notice which stated "I claim 160 acres,'' and it

wound up y/itli "Fred Andrak, his agents," or ''his agent,

Fred Andrak, April 11th, 1905."

Mr. OAlMv.—You say you began panning at 19 Below

on Cripple Creek? A. Yes, sir, 19 Below.

(2. Did you pan also on 8A Below on Cripple Creek?

A. 8A, yes, sir.

Q. Did you pan on all the interyening claims between

SA Below and 19 Below?

A. Yes, sir, on all interyening claims.

Q. Did you pan any along- the hillsides?

A. No, sir.

Q. Just along the banks of the creek?

A. Yes, I noticed the contour of the country, but I

A\ent up and panned in the grayel taken out of a shaft.

Q. At wliose request did you make the trip out there

on Sunday? A. At yours.

il What reason, if any, did I giye you for asking you

to go out there?

Mr. M( GIXX.—I object as immaterial.
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The COUKT.—Go ahead.

A. You asked me to oo tliere and pan and see whether

it contained any mineral snsbtanee, and to observe the

ereek generally, and I said I would do so, and I also

told yon further that if you railed me as a witness I

would state just what you said, and just what occurred.

Q. Did I indicate that I wanted any other kind of tes-

timony?

A. No, sir, yon did not, hut still I always add anything

like that when I am called upon for an examination.

Q. Did you find <rold in the pans of dirt you washed

on each one of the claims? Did you find gold in every

one of those claims.

A. On every claim, yes, sir,

Q. Did you see gold found by others on every claim?

A. Yes, sir, all except one claim. There was one claim

where Mr, Aitken only took one pan.

Q. Thomas Aitken?

A. Yes, sir, and he only took one pan and he didn't

get any gold in that pan.

Q. Did you pan on the same claim?

A. Yes, sir, I panned further up the bank and a little

further up the creek than he did.

(}. Did anyone else pan there besides you and Mr.

Aitken?

A. I think Mr. Lange took a pan where I put that "P"

on the tree and that was the only panning done by anyone

except Mr. Aitken and I.

Q. What was the nature of these colors?
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A. The majority of them was very small bnt some of

them were what a prospector would call wire-gold; one

of them that Mr, Aitken took was rather large, in fact, it

was large enough to be remarkable that it was found in

such material,

Q, How would you describe that gold as to whether it

was fine wire-gold or fine flour gold?

A, Well, I would describe it as both, both wire and

flour gold in combination,

Q, About how many colors did you get on an average

in the pan ; did they run uniformly at all?

A. Oh, no.

Q. You say that the pans that you took were obtained

chiefly by digging back under the bank.

A. Yes, sir.

Q. Any places wlieie you took dirt for the purpose of

washing it had the dirt been previously disturbed so far

as you could observe? A. No.

Q. Did you see any indications that the materials

which you took had been in anywise disturbed?

A. No, not after having been deposited there by water.

Q. At any of these places where you took gold from

underneath the bank could such fine gold have been placed

in the material in which you found it by human agency

\\ ithout evidence being left from which you could have de-

tected it? A. No, sir.

Q. Do you think it is possible that any of the gold

which you found there had been placed there by human

agency? A. No, sir, I do not.



150 F. a. handle r.*?.

(Testimony of John D. Field.)

Q. You had an ordinary pfold-pan.

A. Yes, and I used to take a very small amount, not

(|uite half a pan full, of the material, as the material is

heavy when it is wet and it is sticky, so much so that

you must work it up with your hand in the pan before you

can pan it.

Q. In panning^ this fine j»old is it easy to save that fine

gold in a pan?

A. No, it is not easy. Y^ou will "probably lose a large

quantity of it during the panning operation and only re-

tain the coarsest particles.

Q. If you should go where there is any current at all

would you have anything left in the pan?

A. It is very light stuff.

Q. In the places where you panned along there would

it be a matter of any difficulty to lose all the colors out of

the pan without exhibiting to onlookers, even if they were

experienced, any evidence of carelessness, intentional or

otherwise?

Mr. BROWN.—Objected to as purely hypothetical and

leading and suggestive.

(Objection overruled. Plaintiff excepts.)

A. It wouldn't be very difficult because after you get

the material panned down it is not much trouble to get

it floating in the pan by giving it a rotary motion. Y^ou

could get it all floating and by giving the hand a little sud-

den tip you could lose it all out.

A. Would it be at all difficult for auy experienced

panner, knowing that there was such fine colors in that
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material, pan it so as to lose out of the pan all of those

colors without exhibiting any evidence of carelessness, in-

tentional or otherwise to any onlooker even if he were an

experienced panner?

Mr. BROWN.—We object as leading* and suggestive.

(Objection overruled. Plaintiff excepts.)

A. That would all depend upon the experience of the

panner as by centrifugal force throw everything out of it.

Q. It might be done without apparently attempting to

do that?

A. Yes, I could clean the pan perfectly clean by simply

giving a rapid enough motion to the pan, the centrifugal

force will throw all that material out.

Q. What is this material?

A. River alluvium carried by large streams and depos-

ited as sand, small particles of mica and gold.

Q. Is there any gold in it?

A. Yes, sir, a little. The feldspar that was in it as

rock is as clay.

(}. Is there any decomposed vegetable matter in it?

A. Yes, some decomposed vegetable matter.

Q. Did you save any of the material out of any of the

pans you washed?

A. Yes, I saved material from two pans that I washed

and one that ^Ir. Aitken washed.

Q. Have you that material Avith you?

A. Yes, sir. (Witness produced same.) There is Mr.

Nye's handkerchief that I placed it in at the time.
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Q. Is it a matter of any difficulty or does it take

any time to make the demonstration which you spoke of

for black sand in this material?

A. None at all. All that is necessary is a magnet and

a piece of paper.

Q. Have you a piece of paper?

A. Yes, sir, and a magnet.

Q. This stuff came out of three pans that you panned

there on Sunday? A. Yes, sir, as I stated.

Q. Has that been in your possession ever since you

took it? A. Yes, sir, ever since I took it.

Q. Continuously? A. Yes, sir.

Q. Have jou placed any material in it, that was not

in it at the time you washed it there?

A. No, sir; I did not.

Q. Will you exhibit to court and counsel the method

of determining black sand in there. (Witness does so.)

The WITNESS.—If there is no black sand in there,

there will not be anything on this paper; if it is magnetic

black sand, when I raise the magnet it will have a tend-

ency to run up the paper at first and when I withdraw the

magnet altogether it drops off (showing).

Q. Now, Mr. Field, assuming on that ground in that

valley of Cripple Creek, such colors as you found existed

there on the surface and in the kind of material that you

describe, and that after sinking fifty feet or more or less,

approximately 50 feet gravel was encountered and in that

gravel, on top of the gravel, underneath the material above

it, similar colors were found about the same number per
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pan, would that be any better or safer indication of pay

on bedrock than the finding- of the colors where you found

them? A. No, not at all.

Q. Where would those colors have come from as com-

pared with the source of the colors you found on the sur-

face? A. From the same place.

Q. What would be the method of their deposit as com-

pared with that of the material which you found on the

surface?

A. Well, that that is in the gTavel is more likely to

come from the decomposition of the g:ravel itself, \»'hile it

is in place, unless it (contains black sand in any appre-

ciable quantities, or any large quantities, then I would say

that the stream that put it there had force enough to move

gold.

Q. You heard the testimony of the witnesses on last

Saturday that in the washing of numerous pans of this

material along the bank of Cripple Creek no black ^and

whatever was left in the pan? A. Yes; sir.

Q. You had that in mind when you panned this u^ate-

rial on Sunday?

A. Not so much. I didn't pay much attention to what

anybody else said. I don't as a rule do when I go to look

at a thing.

Q. Is there any doubt as to the material which you

just raised up on that paper by the aid of the magnet, be-

ing this material known as black sand?

A. No doubt at all.
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(i. The same kind of black sand as is uniformly found

in conneetion with gold?

A. That is it, but it is a little finer crystals than what

you find on bedrock. Of course there is a large amount

of material just as fine as this on bedrock, and the deeper

you go it is like the gold the larger your black sand will

get until you get large crystals of it.

Mr. CARK.—That is all.

:Mr. TOZIEli.—Q. You would not attempt to put that

stuff you exhibited there through sluice-boxes?

A. No, but if I was hydraulicking it I would put it

through sluice-boxes to get the cost out of it.

Q. In Avhat way? A. How do you mean?

Q. If it was such as it is now.

A. A^ ell, that would be very simple. I would take a

split half of that creek down there. I estimate there is

something like 3,500 miner's inches of water in the creek.

You ask me how I would hydraulic that ground?

Q. Yes.

A. I would split that creek and run half of it along

the hillside and bring that down on to a turban to get my

power. I would then buy benches, sink until I got to

bedrock.

Q. I am asking you about this surface stuff that you

found, would you put that through the sluice boxes ex-

pecting to get pay out of it? A. To get pay?

Q. Yes?

A. Not with what prospects I got out of it, no.
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Q. Does it follow that where you find surface prospects

of gold in the same quantity you found these, that there

is pay underneath?

A. ProWbly not directly underneath, but it shows

there is a run of gold in that country, there must be,

wherever gold comes out of the country rock that way it

must run in that immediate vicinity.

Q. Did you ever examine the sands of the sea, the sea-

shore? A. A little, yes.

Q. Did you ever sink in those sand? A. No, sir.

Q. Did you ever hear of a pay-streak underneath these?

A. No, but I have heard of large sums of money being

taken out of beach sands.

Q. You know the water of the ocean contains gold?

A. I never examined it but I take authority for that.

Q. Did you ever mine in the Yukon Territory?

A. No, sir.

Q. Where did you mine before you came to Alaska?

A. The last mining I did was when I was in the state

of A^'ashingtou, it was near Globe-tree about sixteen miles

from Snohomish.

Q. How does the formation there compare with the

formation of Cripple Creek?

A. It is granite with blue.

Q. Did you ever do any placer mining before coming

to Alaska? A. At Hassicamp,

Q. How does the formation compare with that on Crip-

ple Creek?

A. Formation there is hard and here it is soft.
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Q. Where do they get the placer gold down there?

A. Out of the benches.

i}. Do they sink there?

A. No, they pack it doAvn in buckets and wash it out.

Q. That is surface diggings? A. Yes.

Q. Did you ever mine in a country before you came to

Alaska where the same formation existed as in Alaska?

A. Yes, sir, I have.

Q. Where? A. In California.

Q. Whereabouts? A. Angels' camp.

Q. Is there a muck formation there?

A. No, sir, I have never mined where there is muck

but covered with debris. I have mined at the pot-holes

in Arizona where we have sand very similar to this, decom-

posed rock, gneiss, the same as you have on Cripple Creek.

They have got to go through that before they get to the

underlying strata containing the gold.

Q. Is it the same formation in the underlying strata

as you find on Cripple Creek?

A. It is gravel but a different kind of gravel.

Q. Have you seen the gravel on Cripple Creek?

A. Yes, on a dump.

Q. Whereabouts on Cripple Creek?

A. I don't know what claim but I understood the hole

was to bedrock and it was decomposed bedrock.

Q. AA'as it contained within the boundaries between

seven Below Discovery and No. 15 Below Discovery?

A. I think it was.

Q. Did you do any panning there?
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A. No, not at that hole.

A. I panned at the hole next to that either below or

above it.

Q. Where did yon take this earth from that you pan-

ned on Sunday with Mr. Nye and others.

A. From the bank of the creek.

Q. How high up the bank?

A. Sometimes as close to the water's edge as I could

get it ; at other times as close as 18 inches from the over-

hanging bank.

Q. How high would the bank be from the creek

proper?

A. I never estimated but a whole lot of that you could

go under it where this material has been washed away by

the creek.

Q. It is washed out by the creek?

A. It leans over. It is overlying peat or sod, a mass of

roots.

Q. B.o\v far above this property in controversy that

you have been questioned alwut by counsel for the defend-

ant have you been on that creek? In other words, have

you been all over Cripple Creek and Esther Creek?

A. No, I have never been all over it.

Q, Have you been up stream from this gTound?

A. No.

Mr.. TOZIER.—That is all.
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Cross-examination.

(By Mr. BROWN.)

Q. What are you doinji; now Mr. Field?

A. I am looking: after some mining claims on Dome

Creek.

Q, For whom? A. Mr. McNamee.

Q. How long have you been engaged in that employ-

ment? A. About three weeks.

Q. In what capacity are you employed?

A. A^'ell, sort of managing his ground out there also

acquiring more ground.

Q. Vrhat number on Dome?

A. Well, there is No. 1 Above, that is the ground we

are working now.

i}. On the creek claim? A. The creek claim.

Q. Are you putting down a hole?

A. Putting down a hole.

Q. How deep are you? A. About 18 feet.

Q. Are you Avorking underground? A. Xo.

i}. What do you do?

A. Sometimes I work with the boys; sometimes I

don't. It is according to what Mr. McNamee employs

me at.

Q. You are superintendent and manager of the work.

How many men have you working under you?

A. One Avorkiug now, and two ready to go to work.

Q. You are superintendent?

A. Sort of manager.

Q. You are general manager? A. Y'es.
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Q. What were you doing before you went into that

employment?

A. Bunk a hole by contraet on Dome Greek.

Q. Where? A. On 6 Below, third tier bench.

Q. Did you work in the hole yourself?

A. Yes, sir, I did.

Q. How long did you work there?

A. About 8 or 9 days.

Q. Where did you work before that?

A. On Fairbanks Creek.

Q. Who for?

A. I worked on two or three different claims there.

Q. How long did you work there?

A. Sometimes I had work on one claim two or three

shifts, or sometimes 3 or 4.

Q. You didn't last long in any place?

A. I quit of my oavu accord.

Q. You were working with pick and shovel?

A. Yes, sir.

Q. How long have you been in Fairbanks?

A. Permanently?

Q. Yes. A. I came here last iSfarch.

Q. Where did you come from?

A. From the Sialchaket.

Q. How long were you up there?

A. From about Noyember.

Q. Where were you before that?

A. What do you want? My life history, or for the

time I have been in Alaska?
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Q. Answer the question.

A. \Vhere was I before that?

(^ Yes.

A. I came here to the camp, down the Chenoa to

Ohenoa, and staved there abont 5 days, and went back

np to the Salchaket again.

Q. Where were joii before jou went to the Salchaket?

A. I was at the head of the Tanana.

Q. How long- were you in there?

A, I spent about 6 or 7 mouths at the head of the

Tanana.

Q. You went in last summer?

A. Xo, the summer before that I started for there.

Q. Have you reported on any properties here in

Alaska?

A. Oh, yes, on two or three pieces of ground.

(). What ones?

A. I refuse to tell. I ask the Court's protection, the

Court's permission not to answer. It is a matter of busi-

ness.

:\rr. CAEK.—We object to that.

]\[r. BROWX.—This man is produced as an expert, and

we think we have a right to probe him thoroughly to

find out what he has done in the line on business he

claims to be an expert in.

The COURT.—You cannot ask him questions which

will expose his private reports to his employers.
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Mr. BROWN.—I do not ask him anytliing about his

reports. He is produced here as an expert, mineralo-

gist, geologist, and I want to find has he reported on

any properties? 1 don't ask him the nature of his report.

The COURT.—With that understanding, proceed.

Mr. BROWN.—What properties have you reported on

here in Alaska?

A. I have reported on 3 Bench, fi.rst tier, Dome C^eek;

there is one. I will tell you right here before you go any

further, I wish to do my duty as a citizen, but I don't

propose to let you earr3' me further.

Mr. BROWN.—The Court will attend to that; you will

not be imposed on.

Q. You did report upon a property on Dome Creek?

A. I did, 3 Above, sir.

Q. What other properties have you reported upon in

Alaska?

A. Upon two other properties. I have reported foi*

instance on the Pedro Dome Quartz property, to one of

the owners.

Q. Do you maintain any office or hold yourself out as

a mining engineer?

A. No, there is not enough money in the business to

do that.

Q. How long have you been in Alaska?

A. Close to 4 years.

Q. Would you report favorably upon Cripple Creek
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as a hydranlic proposition, regardless of the fact that

tlu' p-avcls lie beneath 40 or 50 feet of muck or sand?

A. Certainly not. I have "ot to see the bedrock to

know what is there.

Q. If yon were jioing- to make a report on that, you

would not report favorable on that as a hydraulic prop-

osition from what yon could see on the surface?

ilr. DILLON.—We object to this line of testimony.

There is no testimony that this is hydraulic ground.

(Objection overruled, and exception allowed.)

Mr. BROWN.—Q. You wouldn't say that that was a

hydraulic proposition down there?

A. I would say it would stand a prospect shaft for a

hydraulic proposition. After the miners get done with

the richer streaks that generally underlie those forma-

tions, then it would be a hydraulic proposition, and a

very profitable one.

C^. If you found sufficient gold it would be good?

A. Yes.

Q. You say a wide valley shows more silt and debris

washed down than a smaller one? A. Y'es, sir.

Q. LTpon that theory, would you say that the Tanana

valley would he more apt to (^arry gold than such a

stream as Cleary Creek?

A. Yes, if it cut through gold-bearing rocks it would

carrv' a larger amount of gold and more distributed than

Cleary Creek, because it has gi'eater wideness, more

gravel. In other words, a greater amount of matrix has
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been milled up. It would carry more gravel and ma-

terial doY\ n ars the volume of water would be greater.

Q. On the same theory, the Yukon Valley, being

wider, that would still carry more gold in it than the

Tanana

—

A. Yes, sir, and the ocean still more, it being bigger

than the Yukon.

Q. Have you panned any on the flats between the

mountains and hills of the Tanana Valley?

A. I have panned on lots of the bars of the Tanana.

Q. Did you ever pan on tlie gTound here across the

slough? A. No, sir, I never did.

Q. Isn't it a fact that you can find gold anywhere

here in Alaska?

A. I don't know; I have been places where they didn't

find any.

Q. When you went out here Sunday, day before yes-

terday, you were told that some people could find gold

out there, were you not?

A. No, there was nothing said about that.

Q. You never knew that anybody had found gold out

there.

A. Yes, sir, I Iniew very reputable gentlemen who

told me that they had found gold on Cripple Greek.

Q. I presume you produced as good pans as you got

there in these three pans you exhibited here?

A. No.

Q. You did not bring the worst?
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(Tostiniony of John D. Field.)

A. The largest pan <iot I distinctly remember Afi*.

Nye throwing it out. It brought up the question that

I would like to examine this material for black sand, and

^Ir. Xje produced his handkerchief and said, "the next

pan we get we will save it."

Q. The pan vrith the greatest number of colors was

thrown away? A. Yes, sir.

Q. You didn't bring in the poorest pans you got, did

you?

A. One of these pans I think onlj' had three very fine

c olors.

Q. You didn t bring us as good pans, showing as

many colors of gold as you might have done?

A. These are probably the average.

Q. You say you found on every claim?

A. Ye«, sir.

Q. How many pans did you pan on 9A Below?

A. I think I took two pans there.

Q. How much gold did you find in them?

A. I don't recall; I remember finding gold in the

pans.

(2. How many pans did you pan on SA?

A. One.
'

(}. How rnvich gold did you find in that?

A. I found gold in it. I think one of these pans we

have got here. I had a number of colors in it, we took it

out and put it in a handkerchief. I am not positive, but

I think it was on SA that we done that.
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(Testimony of John D. Field.)

Q. You never knew of any of this sort of ground being

worked for tlie gold that is in it?

A. Xow, T want to get at that again; what you

mean. You mean being worked at a profit or being

worked during the process of working a mine?

Q. I mean work for the gold found in it.

A, Without being in connection with anything else?

A. I mean being worked to extract the gold in this

material that underlies the gravel. Do you understand

the question? A. No, I don't.

Q. Is this material that overlies the gravel, being

some forty or fifty feet in thickness or depth, do you

know of that being worked anywhere in this country in

order to extract the gold from it?

Mr. DILLON.—We object to that as immaterial and

not proper cross-examination.

(Objection overruled. Exception taken.)

A. No, sir, I have never saw a hydraulic plant in oper-

ation in Alaska, so I couldn't say that I know that that

material is being worked for the gold it contains or not.

Q. Have you ever handled or managed any hydraulic

placer mine?

A. No, I have been employed on hydraulic mines.

Q. In what capacity? A. As a foreman.

Q. Where? A. Kingman, Arizona.

Q. How long did you work at that?

A. About two months.
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(Testimony of John D. Field.)

Q. It requires some fall for hvdraulie mininoj, doesn't

it?

A. Yes, sir, it requires some considerable fall.

Q. Is there euonjjh fall on Cripple Greek to hydraulic

that stuff? A. You could make enough fall.

Q. Could you do it for any such pay as is indicated

there on the surface?

A. From what is indicated on the surface, certainly

not, but it would warrant you to explore it to find out

whether it contained any more pay.

Q. You say there Is 3,500 inches of water in Cripple

Creek? A. Yes, I judo^e so.

Q. HoAy deep is it?

A. From inquiries I made there, I didn't measure it,

I inquired about the depth of it, and estimated the width

and I estimated that it carried, that its general depth

was two feet by about 12 feet wide, g'iying an ayerage.

In some places it is wide and in some places narrow,

Q. It is a sluggish, slow stream, isn't it?

A. No, it is not a sluggish, slow stream, it has pretty

good yelocity,

Q. It runs through a yalley of niggerheads and little

wood in places?

A. You could cut a channel through that on account

of its fall; tliat is what caused it to cut the channel it

has got.

Mr. TOZIER.—That is all.
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(Testimony of John D. Field.)

Mr. OARK.—That is all.

Mr. DILLON.—That is all.

The (X>TJRT:.—I want to ask Mr. Field a question:

What is this iiiaterial that was underneath your magnet

on the bottom of the paper?

A. That is a test for magnitite,

Q. It was iron? A. Yes, sir, magnetic iron.

(}. How widely distributed is it in the earth, gener-

ally?

A. It is very greatly distributed. In Sweden and

Norway it is known as Swedish iron. There is large

mountains of it in the Tanana Valley up on the right

fork, there is large veins of it almost perpendicular

across the general stracture of the country rock. It is

a very common constituent of all rocks; this magnitite.

Q. Is it found in countries vs^-here gold is not known

to have been found in marketable quantities?

A. Yes, sir.

Q. It is found in the alluvial valleys of the Missis-

sippi and all over the earth?

A. It is generally distributed all over the world.

The COURT.—That is all.

'Sir. C'ARR.—Q. Do you know of any place where

placer gold is found where this magnetic iron is not

found with it?

Mr. DILLON.—A^'e object as immaterial.

(Objection overruled. Exception taken.)
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(Testimony of Jolm D. Field.)

A. No, I don't know of any place, not that I liave

ever beeu in and examined. As a general rule you find

it.

Q. It is your understanding that wherever placer

gold is found in gravel that magnetic iron is found in the

form of what is commonly called black sand in connec-

tion with it? A. Usually, yes, sir.

Mr. BIJOWN.—It is also your understanding that

wherever placer gold is found there is also dirt and

gravel found with it?

Mr. DILLO'N.- -I object to that.

A. I don't understand the question. Ask the ques-

tion again.

Mr. BROWN.—I withdraw the question. Mr. Field,

there was no particular significance about your putting

the paper under tliat niagnet and having the magnet act

through the paper other than for convenience in brush-

ing the magnetic iron off of it?

A. Yes, when you put a rusty magnet into it the par-

ticles will attach to the magnet and you can lift them

up, and you will have to brush them off.

Mr. CAI\R.—The presence of the paper doesn't add to

the ease with which the magnet will attract?

A. No, it detracts, if anything.

Q. The thicker the paper

—

A. The thicker the paper, the less cohesion.
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Mr. CARE.—That is all.

Mr. C'ARR.—We rest.

Mr. McGinn.—We now move the Court that this case

be dismissed ast to the defendants in this action and that

the defendants be not required to set forth the nature of

their estate in and to this property, for the reason that

the plaintiff has failed to show that he has any estate

either legal or equitable in or to the property described

in the complaint and for the further reason that he has

failed to show that he was in possession of it at the

time of the commencement of the action.

The COURT.—I am satisfied the case ought to be dis-

missed for failure of proof of discovery. The Court dis-

misses the case because the evidence shows that you

made no discovery, because you have not exclusive

possession of the ground as a valid placer mining loca-

tion. I understood from counsel that the case was sub-

mitted to the Court on the question as to whether it was

or Avas not a valid placer mining location.

]Mr. CARR.—Our contention is that it is a valid placer

mining location from the time we put our stakes so long-

as we seek to make a discovery. We are still seeking a

discovery if we have not yet made one.

The COURT.—^I am rather suriDrised at the statement

of counsel. I had supposed we were trying the question

of a valid placer mining location and not the question of

possession while attempting to make a discovery.
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Mr. OAlMi.— >\"(' couteud tluit we have a valid placer

miuinj^ location.

The COURT.—The Court thinks not because there is

no discovery.' ^ ' ?l^f

Mi'.CARR.—Q. It is purely upon the gi'ound of dis-

covery that the Court decides.

The CM>URT.—Yes.

Mr. CARR.—And that our time for making' a discovery

has passed so that we have no title?

The COURT.—The Court did not say that.

Mr. CARR.—We contend that we had a title from the

time that we went on there.

The COURT.—The Court simply decides that at the

time you brought this suit you have made no discovery

and therefore had no valid placer mining location.

Mr. M'cGINN.—The Court decides that the allegations

of the complaint are untrue.

The COURT.—In that respect that they have not made

a discovery of gold; had not at the time they brought

this suit. The Court does not pretend to say that if you

are in possession you cannot keep possession of the

gTound and go ahead and make one, and the Court hopes

that somebody connected with this action will make a

discoveryj

Mr. McGINN.—We anticipate that this ends this suit.

The COURT.—Your anticipations may be sadly shat-
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tered. The Court will pass upon what it thinks is now

before the Court, and that is all.

3Ii\ McGINN.—We claim that we have made a discov-

ery.

The COUET.—The Court doesn't know anything about

that. The case may be dismissed for that reason, and

that reason alone.

Mt. CAKR.—An exception allowed.

The COURT.—Yes.

Mr. CARR.—With the understanding that the defend-

ants do not intend to offer any evidence in support of

their affirmative answer, or other^dse, the plaintiff now

moves for judgment and decree in accordance with the

prayer of his complaint.

The COURT.—Motion denied. An exception allowed.

The COURT.—The Court will sign a decree dismissing

the case.

Mr. CARR.—Without prejudice.

The COURT.—Without prejudice, yes.

Mr. CARR.^—-A judgment in the nature of a nonsuit.

The COURT.—Yes, I am not going to attempt to bar

these people from further litigation if any of them shall

ever find gold upon the property, that is, make a proper

discovery.

Testimony closedj
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Plaintiff's Exhibit No. 1.

NOTK^E OF LOCATION.

Notice is hereby giveo tliat the uiulersig-ned has lo-

eaited twenty (20) acres of placer mining- gTOund, situ-

ated in Fairbanks Alining District of Alaska, described

as follows to wit:

Commencing at the lower end of No. 18 Below on

Cripple CVeek, and running down Stream 660 ft. by 1320

ft. wide across the Vally and known as No. 19 Belov/

Discovery on Cripple Creek.

Located April 15th, A. D. 1905.

J. M. FEHSE,

Locator.

By Oust. Lange,

Agent.

Witness:

W. H. BENSON.

[Endorsed] : Indexed No. 9918.

Territory of Alaska,

Third Judicial Division,—ss.

Filed for record at request of J. M. Fehse on the 6 day

of June, 1905, at 2 min. pa^t 11 A. M. and recorded in

Vol. 6 of Locs. page 148. Fairbanks Eecordlng District.

E. M. CARE,

Recorder.

By John L. Long,

Deputy.
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No. 341. F. a. Lange vs. C. J. Robiuson et al. Plain-

tiff's Exhibit No. 1. Filed in the U. S. District Court,

District of Alaska, 3d Division, Sept. 13, 1905. E. J.

Stier, Clerk. By E. A. Henderson, Deputy.

Plaintiff's Exhibit r^o. 2.

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has lo-

cated twenty acres of placer mining ground situated in

Fairbanks Mining District of Alaska, described as fol-

lows, to wit:

Commencing at the lower end of No. 13 Below on

Cripple Creek and running down Stream 660 ft. by 1320

ft. wide across the Tally and known as No. 14 below.

Located April 15th, A. D. 1905.

J. J. CHISHOLM,
Locator.

By Gust. Lange,

Agent.

[Endorsed]: Indexed. No. 8819.

Territory of Alaska,

Third Judicial Division,—ss.

Filed for record at request of R. A. Chisholm on the 26

day of April, 1905, at 10 min. past 2 P. M. and recorded

in Vol. 5 of Locs. page 489. Fairbanks Recording Dis-

trict. E. M. CARR.
Recorder.

By John L. Long,

Deputy.
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No. 341. I'\ (}. Laii^e vs. C. J. Robiuson et al. Plain-

tiff's Exhibit Xo. 2. Filed iu the U. S. District Court,

District of Alaska. 3d Divisiou. Sept. 13, 1905. E. J.

Stier, Clerk By E. A. Henderson, Deputy.

Plaintiff's Exhibit No. 3.

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has lo-

cated twenty (20) acres of placer mining gTound, situ-

ated in Fairbanks Mining District of Alaska, described

as follows, to wit:

Commencing at the lower end of No. 16 Below on Oip-

ple Creek and running down stream 660 ft. by 1320 ft.

wide across the Vally and known as No. 17 Below Dis-

covery on Oi*ipple Creek.

Located April 15th, A. D. 1905.

W. BENNETT,
Locator.

By Gust. Lange,

Witness

:

Agent.

H. W. BENSON.

[Endorsed]: Indexed. No. 9916.

Territory of Alaska,

Third Judicial Division,—ss.

Filed at the request of J. 31. Fehse on the 6 day of

June, 1905, at 2 min. past 11, A. M. and recorded iu Vol.

6 of Locs. page 147. Fairbanks Kecording District.

E. M. OARR,
Recorder.

By John L. Long,

Deputy.
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No. 341. F. G. Lange vs. C. J. Robinson et al. Plain-

tiff's Exhibit No. 3. Filed in the U. S. District Court,

District of Alaska, 3d Division. Sept. 13, 1905. E. J.

Sitier, Clerk. By E. A. Henderson, Deputy.

Plaintiff's Exhibit No. 4.

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has lo-

cated twenty acres of placer mining ground, situated

in the Fairbanks Mining District of Alaska, described

as follows, to wit:

Commencing at the lower end of No. 12 Below on Crip-

ple Creek and running down stream 660 ft. by 1320 wide

across the Vally and known as No. 13 below.

Located April 15th, A. D. 1905.

M. K. CHI8H0L.M,

Locator.

By Gust Lange,

Agent.

[Endorsed] : Indexed. No. 8 820.

Territory of Alaska,

Third Judicial Division,—ss.

Filed for record at request of R. A. Chisholm on the

26th day of April, 1905, at 10 min. past 2, P. M., and
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iMMordcd in Yo]. 5 of Locs., page 489. Fairbanks Re-

cording District.

E. M. OARR,

Recorder.

By John; L, Long,

Deputy.

No. 341. F. G. Lange vs. C. J. Robinson et al. Plain-

tifiPs Exhibit No. 4. Filed in the U. S. District Court,

District of Alaska, Third Division. Sept. 13, 1905. E.

J. Stier, Clerk. By E. A. Henderson, Deputy.

Plaintiff's Exhibit No. 5.

NOTICE: OF LOCATION.

Notice is herel)y given that the undersigned has lo-

cated twenty acres of placer mining ground, situated in

Fairbanks ^Mining District of Alaska, described as follows,

to wit:

Commencing at the lower end of No. 14 Below on Crip-

ple Creek and running down stream 660 ft. by 1320 wide

across the Vally and known as No. 15 Below Discovery.

Located April 15th, A. D. 1905.

E. W. BROWN,
Locator.

By Gust. Lange,

[Endorsed] : Indexed. No. 11408.

Agent.
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Territory of Alaska,

Third Judicial Division,—ss.

Filed for record at request of E. M. Carr on the 17 day

of August 1905, at 10 min. past 11 A. M, and recorded

in Vol. 6 of Locs., page 452. Fairbanks Recording Dis-

trict.

E. M. CARR,

Recorder.

By John L. Long,

Deputy.

No. 341. F. G. Lange vs. C J. Robinson et al. Plain-

tife's Exhibit No. 5. Filed in the U. S. District Court,

District of Alaska, 3d Division. E. J. Stier, Clerk. By

E, A. Henderson, Deputy.

Plaintiff's Exhibit No. 6.

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has located

twenty (20) acres of placer mining ground, situated in

Fairbanks Mining District of Alaska, described as follows,

to wit.

Commencing at the lower end of No. 9A Below on Crip-

ple Creek and running dow^n stream 660 ft. by 1320 ft.

wide across the Vally and known as No 10 Below Discov-

ery^ on Cripple Creek.

Located April 15th, A. D. 1905.

GUST. LANGE,
"J

Locator.

[Endorsed] : Indexed. No. 9920.
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Tprritorr of Alaska,

Third Judicial Division,—ss.

Filed for rooord at tlie request of J. M. Fehse on the

G day of June, 1905, at 2 min. past 11 A. M. and recorded

in Vol. (» of I^cs., page 149. Fairbanks Recording District.

E. M. CARR,
Recorder.

By John L. Long,

Deputy.

No. 341. F. O. Lange vs. C. J. Robinson et al. Plain-

tiff's Exhibit No. 6. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Sept. 13, 1905. E. J. Stier,

Clerk. By E. A. Hendei'son, Deputy.

Plaintiff's Exhibit No. 7.

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has lo-

cated twenty (20) acres of placer mining ground, situ-

ated in Fairbanks ^lining District of Alaska, described

as follows, to wit

:

Commencing at the lower end of No. 11 Below on Crip-

ple Creek and running down stream 660 ft. by 1320 ft.

wide across the Vally and known as No. 12 Below Discov-

ery on Cripple Creek.

Located April 15tli, A. D. 1905.

H. E. LANGE,
Locator.

By Gust. Lange,

Agent.

[Endorsed] : Indexed. No. 9921.
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Territory of Alaska,

Third Judicial Division,—ss.

Filed for record at request of J. M. Fehse, on the 6

day of June, 1905, at 2 min. past 11 A. M. and recorded

in Vol. 6 of Locs., page 149. Fairbanks Recording Dis-

trict. E. M. CARR,

Recorder.

By John L. Long,

Deputy.

No. 341. F. G. Lange vs. C. J. Robinson et al. Plain-

tiff's Exhibit No. 7. Filed in the U. S. District Court,

District of Alaska, 3d Division. Sept. 13, 1905. E. J.

Stier, Clerk. By E. A. Henderson, Deputy.

Plaintiff's Exhibit No. 8.

NOTICE OF LOCATION.

Notice is hereby given that the undersigned has located

Twenty (20) acres of placer mining ground, situated in

Fairbanks Mining District of Alaska, described as follows,

to wit:

Commencing at the lower end of No. 10 Below on Crip-

ple Creek and running down stream 660 ft. by 1320 ft.

wide across the Vally and known as No. 11 Below Discov-

ery on Cripple Creek.

Located April 15th, A. D. 1905.

H. W. BENSON,

Locator.

[Endorsed] : Indexed. No. 9917.
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Torritory of Alaska,

Third Judicial Division,—ss.

Filed for rooord at request of J. 'Si. Felise on the day

of June, 100r>, at 2 min, past 11 A. M., and recorded in

Vol. G of Locs. pajije 148. Fairbanks Recording' District.

E. M. CARR,

Recorder.

By John L. Long,

Deputy.

No. 341. F. Cr. Lanp^e vs. C. J, Rohinson et al. Plain-

titT's Exhibit No. 8. Filed in the U. S. District Court,

District of Alaska, 3d Division. Sep. 13, 1905. E. J.

Stier, Clerk. By E. A. Henderson, Deputy.

Plaintiff's Exhibit No. 9.

NOTICE OF LOCATION.

Notice is hereby ^vven that the nndersijxned has lo-

cated twenty acres of placer mininp: j>Tound, situated in

Fairbanks ^Mining District of Alaska, No. 16 Below Dis-

covery on Cripple Creek, a tributary to Chena Slough,

described as follows, to wit

:

Commencing at the lower end of No. 15 Below on

Cripple Creek and running down stream 660 ft. by 1320
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wide across the Vallj and known as No. 16 Below on

Cripple Creek.

Located April 15th, A. D. 1905.

D. L. CAEMICHAEL,

Locator.

By Gust Lange,

Agent.

[Endorsed] : Indexed. No. 9324.

Territory of Alaska,

Third Judicial Division,—ss.

Filed for record at request of D. L. Carmichael on the

20 day of ^Lay, 1905, at 15 min. past 1 P. M. and recorded

in Vol. 5, of Locs. page 624.

Fairbanks Recording District.

E. M. CARR,

Recorder,

By Henry T. Ray,

Deputy.

No. 341. F. G. Lange vs. C. J. Robinson et al. Plain-

tiff's Exhibit No. 9. Filed in the U. S. District Court,

District of Alaska, 3d Division. Sept. 13, 1905. E. J.

Stier, Clerk. By E. A. Henderson, Deputy.
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Plaintiff's Exhibit No. 10.

NOTICE OF LOCATION.

No. 9186.

Notice is hereby jj^iven that the undersigned has located

tAventy acres of placer niinino- ground, situated in Fair-

banks ]Mining District of Alaska. No. 18 Below on Cripple

Creek, a tributary to Chena River, described as follows,

to wit:

Commencing at the lower end of No, 17 Below on Crip-

ple Creek and running down stream 660 ft. by 1320 wide

across the Vally, and known as No. 18 Below.

Located April ISth, A. D. 1905.

N. M. SORENSEN,

Locator.

By Gust. Lange,

Agent.

Filed for record May 15, 1905, at 45 min. past 11 A. M.

E. M. CARR,

Commissioner and Ex-officio Recorder.

By Heniy T. Ray,

Deputy.

United States of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

I, E. ^L Carr, Commissioner and ex-officio recorder for

Fairbanks Precinct, Territory' of Alaska, hereby certify

the within and foregoing to be a full, true and correct

transcript of the Notice of Location of placer mining
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claim, as the same appears of record in the office of the

recorder for said Precinct and Territory, in Vol. 5 of

Locations at page 587, under official number 9186, and of

the whole thereof.

Witness my hand and official seal this 9th day of Sep-

tember, 1905.

E. M. CARR,

Commissioner and Ex-officio Recorder for Fairbanks

Precinct, Alaska.

By Henry T. Ray,

Deputy Recorder.

[Endorsed] : No. 341. F. (1. Lange vs. C. J. Robinson

et al. Plaintiff's Exhibit No. 10. Filed in the IT. S.

District Court, District of Alaska, 3d Division. Sep. 13,

1905. E. J. Stier, Clerk. By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Order Settling Bill of Exceptions.

Be it remembered that on the 16th day of September,

1905, the above-named plaintiffs presented the foregoing

bill of exceptions to the Court for settlement, which said

proposed bill of exceptions was served and filed within the

time allowed by the orders of this Court. Which said

bill of exceptions consists of the foregoing typewritten

pages of the proceedings and testimony of the witnesses,

given by the respective parties on the trial of said cause,

as well as the exhibits and documentary evidence intro-

duced upon said trial.
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And it appcarinji- to the Court from an examiuation of

the proposed foregoinji- bill of exceptions that the same

contains all the evidence, testimony and exhibits intro-

duced and ^iven upon the trial of said cause, as well as the

proceedings therein not of record, and is in all respects

true and correct.

Now, therefore on motion, it is hereby ordered that the

foivj:?oing- typewritten pages be, and the same is hereby,

approA'ed, allowed and settled as the bill of exceptions in

the above-entitled action and made a part of the record

herein.

It is therefore ordered and adjudged, that the forego-

ing bill of exceptions constitutes all of the evidence, tes-

timony, exhibits and proceedings had in the above-entitled

cause, not appearing of record, and that the same is in

all respects full, true and correct, and has been filed and

presented within the time allowed by the ordei*s of this

Court.

Done at Fairbanks, Alaska, this 16th day of Septem-

ber, A. D. 1905.

JAMES WICKERSHAM,

District Judge.

Entered Journal 4, page 210. September 16, 1905.

Service of a true copy of the foregoing bill of exceptions

is hereby acknowledged this 16th day of September, 1905,
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at Fairbanks, Alaska, by reteivinj>' a true copy thereof,

duly certified to be such, and the right to file objections

as to propose amendments is hereby waived.

( Sgd. ) MoGINN & SULLIVAN,

Attorneys for Defendants.

(Sgd.) HEILIG & TOZIER,

Attys. for Fred Andrak

[Endorsements] : No. 341. F. G. Lange vs. C. J. Rob-

inson et al. Bill of Exceptions. Filed in the District

Court, Territory' of Alaska, Third Division. September

IG, 1905. E. J. Stier, Clerk. By E. A. Henderson,

Deputy,

[Endorsed] : No. 1295. United States Circuit Court of

Appeals for the Ninth Circuit. F. G. Lange, Appellant,

vs. C. J. Robinson, A, W. Robinson, W. T. Ewing, John

Sargent, William McPhee, Ben R. Everett, W. J. Riley,

Arthur McNeer and Fred Andrak, Appellees. Transcript

of Record. Upon Appeal from the United States District

Court for the Territory of Alaska, Third Division.

Filed January 16, 1906.

F. D. MONCKTON,

Clerk.
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At a stated term, to wit, the October term A. D.

1906, of the United States Circuit Court of Ap-

peals for the Ninth Circuit held at the courtroom,

in the City and County of San Francisco, on

Tuesday, the sixteenth day of October, in the

year of our Lord one thousand nine hundred and

six. Present: The Honorable WILLIAM B.

GILBERT, Circuit Judge; Honorable ERS-

KINE M. ROSS, Circuit Judge.

No. 1295.

F. G. LANGE,
Appellant,

vs.

C. J. ROBINSON et al.,

Appellees.

Order Granting Motion to File Appellant's Assign-

ment of Errors Nunc Pro Tunc as of January

16, 1906, etc.

The motion of counsel for the appellant for leave

to file in this court the appellant's assignment of er-

rors nunc pro tunc as of January 16, 1906, etc., being

regularly called for hearing, Mr. T. C. West appear-

ing on behalf of the appellant and Mr. William H.

Metson on behalf of the appellees, and being duly

submitted

:

It is ordered that the said motion be, and hereby

is granted, and that the appellant's assigmnent of
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errors may be filed nunc pro tunc as of January 16,

1906, and may be incorporated in the transcript of

record en appeal in the above-entitled cause.

In the District Court for the District of Alaska,

Third Division.

No. 341.

F. G. LANGE,
Plaintiff and Complainant,

vs.

C. J. ROBINSON, A. ^Y. ROBINSON, AY. T.

EATING, JOHN SARGENT, WILLIAM
McPHEE, BEN R. EVERETT, W. J. RI-

LEY, ARTHUR McNEER, and FRED
ANDRAK,

Defendants and Respondents.

Assignment of Errors on Appeal.

The Trial Court erred in the progress of the case

in the following particulars upon which the com-

plainant will rely, to wit

:

I.

The Court erred in granting the motion of the de-

fendants C. J. Robinson, A. W. Robinson, W. T.

Ewing, John Sargent, William McPhee, Ben R.

Everett, W. J. Riley, and Arthur McNeer that the

action be dismissed.
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II.

The Court erred in directing and ordering the dis-

missal of this action.

III.

The Court erred in making and entering judgment

and decree dismissing tliis action and giving judg-

ment to the defendants for their costs and disburse-

ments, and in refusing to enter a final decree in favor

of plaintiff.

In order that the foregoing assigmnent of errors

may te and appear of record, the complainant pre-

sents the same to the Court and j)rays that such dis-

position be made thereof as in accordance with law

and the statutes of the District of Alaska in such

cases made and provided he may be entitled to, and

complainant prays a reversal of the decretal order

and decree of dismissal and judgment for costs made

and entered by said Court, and that the lower Court

be commanded to enter final decree in favor of the

plaintiff.

CARR & NYE,

Solicitors for Complainant in the Circuit Court of

Appeals for the Ninth Circuit, and for the

Plaintiff in the Trial Court.

E. M. CARR,

Of Counsel.
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Due and timely service of the above and foregoing

assignment of errors on appeal hereby acknowledged

this 14th day of September, A. D. 1905.

McGinn & sullivan,

Attorneys for the Defendants C. J. Robinson, A. W.

Robinson, W. T. Ewing, John Sargent, William

McPhee, Ben R. Everett, W. J. Riley and Ar-

thur McNeer.

HEILIG & TOZIER,

Attorneys for the Defendant Fred Andrak.

[Endorsed] : No. 341. District Court, 3d Divi-

sion, Territory of Alaska. F. G. Lange vs. C. J.

Robinson et al. Assignment of Errors on Appeal.

Filed in the U. S. District Court, District of Alaska,

3d Division. Sept. 14, 1905. E. J. Stier, Clerk.

Carr & Nye, Attys. for Plff., Fairbanks.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Edward J. Stier, Clerk of the District Court,

Territory of Alaska, Third Division, do hereby cer-

tify that the above and foregoing is a full, true and

complete copy, and the whole thereof, of the assign-

ment of errors on appeal and the endorsements there-

on, filed in cause No. 341, in this court, entitled, F.

G. Lange vs. C. J. Robinson et al.
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In witness whereof, I have hereunto set my hand

and affixed the seal of this court this 13th day of

September, A. D. 1906.

[Seal] EDWARD J. STIER,

Clerk District Court, for the Territory of Alaska,

Third Division.

By E. A. Henderson,

W^ Deputy.

[Endorsed] : No. 1295. United States Circuit

Court of Appeals for the Ninth Circuit. No. 341.

District Court, Third Division, Territory of Alaska.

F. G. Lange vs. C. J. Robinson et al. Certified

Copy of Assignment of Errors on Appeal.

No. 1295. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Oct. 9, 1906.

F. D. Monckton, Clerk. Filed Nunc Pro Tunc as of

January 16, 1906, Pursuant to Order Entered Octo-

ber 16, 1906. F. D. Monckton, Clerk.




